Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 




^580 



S ^3 ( '- h c^ 



f 




4 i 



THE PRINCIPLES 



OF 



MERCANTILE LAW, 



BY 

JOSHUA SLATER, ESQ., 

OF Gray's Inn, 

Barrister at Law. 



LONDON : 
PUBLISHED BY GEE AND CO., 

St. Stephen's Chambers, Telegraph Street. 

1884. 




HUDDBBSFISLD : 

PBZNTBD BT ALFBBD JUBB, 

BSTAOrk BUILDINGS. 



PREFACE. 



Taking into consideration the great importance of 

commercial law, it has been thought that the following 

short work, embodying the law and including the 

various divisions of the subject, will be found of use 

to the mercantile community. Having this object in 

view, the Author has followed the plan that has been 

found of advantage in his work on ** Arbitrations and 

Awards," and has condensed and consolidated the law, 

where possible, without in any way detracting from 

its importance, or misleading the mind as to its 

significance. 

J. S. 
3, Plowden Buildings, 

Temple, E,C,, 

Jan,, 1884. 



INDEX. 



PAGE 

"A" Table 64 

Abandonment, effect of 136 

,, notice of . . . • . . . . . . . . 136 

Acceptance and actual receipt, definition of . . . . . . 144 

„ „ how decided 147 

Acceptor, see Bills of Exchange 

Adjustment, definition of 137 

Affreightment, contract of 109 

„ how rescinded 124 

Agency, how dissolved 87, 90 

Agent, Auctioneer as 79, 148 

„ can act in name of principal 77 

., cannot act independent of principal . . . . . . 69 

„ cannot delegate authority . . 67 

„ and third persons, contracts between 79 

„ disability of, to trade 73 

„ duties of 70 

„ entitled to expenses 73 

„ how appointed 66 

„ how far can bind principal 74 

„ lien of 83 

,, ,• IS personal •• •■ •• «• •• •« oo 

„ „ how lost . . . . . . . . . . . . 85 

„ non-liability of 74 

„ of undisclosed principal . . . . . . . . . . 80 

„ payment to, by mistake . . . . . . . . . . 81 

„ „ effect of . . . . . . . . . • 78 

„ qualifications and duties of 68 

„ responsibility of 69, 70 

„ rights of against principal . . 71 

„ trading as principal - . . . . 77 

„ unauthorised 80 

„ when commission not recoverable 72 

„ who can appoint 67 

„ who may be appointed 66 

Alien, (friends and enemies) . . . . . . . . • . 6 

Aliens, as traders 6 

Arbitration, partner cannot bind co-partner by . . . * 20 

Articles of Association, regulations as to . . . . . . 37 

Association memorandum of company limited by share . . 34 

„ „ „ by guarantee . . 35 



VI. 



INDEX. 



Association, Power of limited company to alter 
n Stamp, signature and effect of . . 
„ unlimited company . . 

Auctioneer as agent 

„ authority of . . 

Average, definition . . 

,, general 



PAOB 

86 

36 

35 

79-148 

149 

122 

122 



>» 
»> 
It 

n 



>f 



t) 



)) 



It 



Bank note, definition . . . ^ . . . . . * 
Bankrupt, decease of, effect . < 

discharged, is to assist trustee . . . . 
entitled to surplus of estate. . 
married woman may be 
may apply for discharge 
property of, divisible amongst creditors . . 
property of, how administered 
trustee may appoint to manage business. . 
Bankruptcy, Acts of 

debts provable in . . ,* 
Estates Account . . 
registrars in, powers of . . 
small . . . « 

Barratry, definition of 

Bill, approved . * . . . . 

Bills of Exchange, acceptance of 

acceptance of, for company 

for honor 

per procuration 

acceptor, liability of . . 

consideration need not appear 

characteristics of 

drawer and drawee, names necessary 

endorsement, special 

endorsement, in blank 

form of 

foreign . . 

illegal consideration, effect of 

Inland . . 

material alteration . . 

must be dated 

contain order to pay 

notice of dishonor . . 

payee, description of 

payable to bearer 

payable to order 

place of payment 

presented when due. . 

requisites of . . 

transferable . . 



t . 



. . 167 

.. 201 

.. 188 

.. 193 
6 

.. 187 

.. 190 

.. 189 

.. 198 
177—179 

.. 189 

.. 195 

.. 198 

. . 199 

.. 119 
150 

. 163 
47 

. 160 

. 163 

. 168 

. 155 

. 158 

. 161 

. 161 

. 162 

. 166 

. 158 

. 166 

. 158 

. 166 

. 160 

. 158 

. 162 

. 160 

. 161 

. 162 

. 160 

. 162 
156, 159 

. 156 



INDEX. 



vn. 



t» 



»1 



ft 



*« 



»» 



ft 



»» 



*» 



»■» 

»1 



Bill of Lading, conolnsiye evidence 
clean/ what is 
form of 
„ must be stamped.. 

Bills of Sale, definition of . i 

mnst be registered . .- 
nature of . . . . 
not to include after-acquired property 
ships transferred by 
ships, registration of 

what to include 

Board of Trade can release trustee 

can call for accounts . . 
can enquire into trustee's conduct 
Books, disposal of, in winding up Company . . 

Bottomry Bond, definition of 

British Ship, advantages of 

definition of 
how transferred . ; 
personal property . ; 
property in, how divided 

, titla to . . 

. transfer of, to be registered 

Mortgage 

,, must be registered . . 

Begistration of 

acts to be done previous to Begistration 
parties to apply for Begistration 
surveyed previous to Begistration 
Who may own 
Broker can bind both parties 

bought and sold notes of . . 



ft 
ff 
ff 
»f 
>f 
tf 
ff 
ff" 
tf 
ft 
tf- 
tf 
f^ 



ft 



Oalls, when due . . . . . . . . . . . . • . 50 

Capture gives title to British ship 105 

Carrier, delivery to, effect of 75 

Certificate of British ship, contents of 99 

Charter party, definition of . . . . . . . . . . 110 

„ requisites. . . . . . . . . . 110, 111 

Chattels, personal, definition of . . . . . . . . . . 208 

Cheque, definition of . . . . . . . . . . . . 157 

Companies, joint Stock, affairs of examination . . . . 48 

definition of . . . . . . . . 63 

identical names, not to have . . 38 

who are members of . . . . 39 

power to alter regulations . . . . 47 

registration, effect of . . . . 38 

share in, personal property . . 39 

share, transfer of deceased member 89 



tf 
ff 
ft 
ft 
ff 
If 



PAOB 
US 

116 

114 

118 

206 

209 

207 

210 

102 

103 

207 

197 

203 

203 

61 

173 

99 

92 

103 

102 

98 

102—105 

.. 103 

.. 108 

.. 104 

94 

97 

96 

95 

92 

.. 149 

.. 149 



102, 



ft 



VUl. INPEX. 

PAoa 

Company Joint Stock, antfaority, power to dalegata. , • • 60 

„ disaolution of . . • . • . . . 56 

„ winding ap of, Bobject to sapendrion 60 

„ „ debts to be proved on 82 

Company, contribntories of, definition of . . . • • . 44 

«( A ** Ad. 

»» It X?.. .. •• •• «• w» 

„ „ in case of death 50 

Contract, executory 143 

„ note or memorandum of .. .. .. .« 147 

„ signature to . . .,. 148 

„ valid, what is required for 140,206 

„ verbal, effect of . . ,. «• 140 

Convoy, what is . . 132 

„ who must.. .. •• •• 182 

Court, procedure of, on winding up , 53 

„ order of , effect 61 

„ power to appoint liquidators 61 

„ „ collect assets . . - 65 

„ ., order payment .. 56 

„ ,, stay proceedings 53 

,, supervision of , in winding up .. .. '•• .. 60 

„ Bankruptcy, may adjudge debtor bankrupt . • . . 183 

„ „ „ commit bankrupt .. .. <• 203 

„ „ „ refuse order of discharge . . . . 187 

„ „ , iy , n to accept composition » • 182 

Creditors, first meeting of , 181 

in what cases, can petition . . • . • • . . 180 

may accept composition .. .. .. .. 182 

persons claiming as . . . . . . . . . . 193 

petition, proceedings thereon 180 

rights of.. .. .. 60 

Days of grace in policy of insurance I7I 

Debts by specialty 50 

due on winding up to be proved 62 

not exceeding ^50, how dealt with . . . . .«- 199 

Debtor to attend first meeting 185 

„ to be publicly examined . . .« 181 

„ to render assistance to Trustee . . . . . . 185 

„ not paying instalments . . . . • 200 

„ may be arrested , . 186 

Demurrage . . . . . . . . Ill — 122 

„ after leaving port not payable , , 112 

Directors, delinquent, how punished 62 

Dishonor of bill of exchange, endorser entitled to notice . . 164 

liability of last endorser . . 164 

when notice to be given . • 164 






»» »» 

»i »» 



INDEX. IX. 

i- L PAGE 

'Examination of Joint Btook Ckympanies' affairs . . 46 

,, application, how to be made 49 

' ' „ ' oath on, inspector to administer . . 49 
^Sndorser, see Bili of Exchange 

Factor, lien of . . ; . 85 

l^irm, <^ange-in name of 25 

„ -definition of . . . . . . . . . . . . . . 13 

„ money received for, misapplication of . . . . . . 21 

„ one partner cannot bind . . . . . . . . . . 20 

rrand,«ffectof 152 

Freight, definition of 121 

„ • • master of ship may hypothecate 106 

„ • •- „ has lien on .-. ., .. .. 107 

O^ "Ti •• • "' 

'Goods, sold by sample 145 

„ ' 'When not equal tosample . . . . . . . . 152 

„ - -property in,- how transferred 206 

/Growing timber, purchase of -.. .. .. .. .. 146 

/ *♦ r* ^' •» '- 

Hnsband, Ship's, who may be 107 

'Hypothecation, definition. .. .. 107 

Inspection, Committee of, constitntion of 184 

,-, when to meet 184 

' Insurance, Fire . . 169 



„' ■ company may rebuild 








XIX 

172 


„ - Marine ; 








125 


„ „ policy of, how obtained 








126 


„ „ form, (&c., of . . 








126 


*'-' „- • ' „ stamp on 








126 


„ of profits 








129 


„ where loss is total or partial 








135 


' Insured, must have insurable interest . . 




125, 


138, 167 


, 170 


„ must obtain certificate of character 








171 


„ ' must guatd against risks 








135 


„ must give hotice of loss 








171 


'. : „ ■• perils :. -.. :. 








130 


'. Ihsuners, practice of, where loss is partial 








137 


'. „•' who may be 








170 


<^;Ijien, seneral 

'• „ factor's 








84 








85 


,, ' how (treated ; . 








84 


„ - how lost 








85 


' „ • particular 








83 


' ' ,, ' personal to agent 








85 


„ Effect of Statute of Limitations, on 








86 



X. 



INDEX. 



Liquidator, one or more can act. . 
power of 

power to call meetings 
official, appointment of 

may appoint solicitor 

power of 

remuneration of . . 

style and duties of. . 

vacancy in office . . 



»» 



>> 



»» 



»» 



»» 



Loss, constructive 
partial . . 
total .. 



It 



PAOE 

68 

58 

59 

53 

55 

54 

54 

54 

54 

136 

136 

136 



Manifest's ship, definition of 

Market overt 

Married women, as traders 

„ may be bankrupt 

Master of ship, agent for owners 

authority of • . . 
duties of . . 
may hypothecate 

must communicate where possible 
act within authority 
not deviate 
Meetings of Companies, general 

„ evidence of proceedings at 

Members of Joint Stock Company, annual list of 

liability of, present 
register of 
Mortgagee of ship to be registered 

„ priority of, when more than one 

Mortgagor of ship, in possession . . 
right to freight 
rights of, and Mortgagee 



If 



»» 



»> 



»» 



»» 



»» 



tt 



>» 



>> 
>> 



»» 



It 



»» 



»» 



and past 






Negotiable instruments, definition of . . 
Note or Memorandum, contents of 
Notice, service of, on Companies 

to one partner, effect of . . 

of dividend to be inserted in Gazette 



>» 



Official Keceiver may appoint Special Manager 

,, to act as Trustee 

Owners, part 

admissions of, not binding 
liable for repairs . . 
„ to pay salvage 
Ownership, act of, effect . . 



»» 



n 



t» 



116, 



117 

139 

6 

6 

123 

124 

117, 123 

173 

174 

174 

134 

47 

50 

40 

43 

40 

104 

104 

105 

105 

105 

154 

148 

49 

20 

192 

180 
192—202 
108 
108 
108 
124 
146 



INDEX. 



XI. 



n 
11 
11 
11 

11 
11 
11 

11 

• 

11 
11 
f* 
11 
11 
•» 
11 
11 
11 
11 
11 
11 
11 



11 

11 

11 
»» 



»> 
11 
11 



Part payment . • . . . « . • . . 
Partner cannot bind eo-partner by deed 

„ ,, arbitration 

be expelled without express power 
carry on like business . . 
death of, acts as dissolution . . 
deceased, liability of estate 
each agent for firm 
executor of deceased, liability of 
for term, cannot retire before expiration 

must be diligent 

„ act for <x>mmon advantage 
new partner, how admitted 
„ how far liable 

not to make private gain . . 
notice to, is notice to firm 
person holding himself out as . . 
power of, to bind firm . . 
quasi partner, liability of 
retiring, how dischargsd . . 
„ should give notice 
right of, to take part in business 
what, can do 
Partners, joint and several, liability of 
liability of, for torts . . 
majority of, to decide . . 
number to be limited . . 
powers of, in absence of agreement . . 
Partnership, Amendment Act . . 

agreement for, how varied 
at will 

books, custody of . . 
dissolution of 

,, causes of 

„ notice of, to be advertistd 
for term 

law of principal and agent, as applied 
name •• •• •• •• •• 

property, nature of 

land held as 

may be converted into separate 
,, share of, what is. 

test of . . 
Payment, appropriation of 

If L/cbr^l> •• •• •• •• •• 

„ unclaimed dividend . . 
Pilot, Ship must have 
Policy, Fire, of insurance 

contents of . . 



»» 
»> 
11 
11 
11 
11 
11 
11 
11 
1* 
11 
11 
11 



11 
11 



11 



PAGE 
147 

20 
20 
25 
27 
16 
17 
19 
13 
26 
24 
26 
25 
19 
27 
20 
8 
19 
14 
18 
8—14 
24 
19 
17 
21 
23 
12 
23 
9 
22 
26 
25 
28 
28—31 
31 
26 
17 
13 
22 
23 
23 
23 
8,9 
200 
147 
202 
134 

168 



Xll. 



INDEX. 



>> 

»» 

1) 
>> 
>> 



»» 



Policy, not assignable 

void by alteration in property . . 

„ frand 
Life, assignment of 

contents of . . 
Marine 

requisites for 

duration of.. .. .. 

suing and laboring clause in 
void, if destination not named 
voyage, time, and mixed . . 
Premium returned, when . . 
Primage, definition of 
Principal, Agent can act in name of 
„ trading as 
death of, effect 

Bemedy of third persons against 
responsibility of, for agent . • 
right of, to continue action . . 
undisclosed, agent for 
Promissory Notes, definition 

„ form 

„ stamp on 

Public Prosecutor, duty of, to take proceedings 



>» 
»» 
»» 

>» 
»> 



PAGE 

170 
170 
170 
169 
168 



.. 126 
.. 130 
.. 131 
.. 130 
.. 129 
.. 138 
.. 122 
.. 77 
77 
80 
75 
76 
78 
80 
.. 167 
.. 168 
.. 169 
in Bankruptcy 204 



>» 



If 



ti 



)) 



fi 



)i 



If 



Begistrar of Joint Stock Companies 

Annual list of members necessary . 
Board of Trade to direct acts of 
Copy of winding up order to be sent to 
Notice of alteration to be given to . 
of British ships, duties of . . 
in Bankruptcy, powers of 
may issue execution . . 
Begistration of Joint Stock Companies 

„ effect of 

of Special Besolution 
British Ships 

British Ships must be surveyed before 
Begister, Contents of Joint Stock Companies, 40, 

Besolution, extraordinary 

ordinary 

special •• .. .• .. .* •• 
registration of 



»i 



If 



»» 



i» 



II 



II 



II 



II 



38 
41 
63 
63 
42 
98 

.. 198 

200 

38 

. . 36, 63 
48 
94 
96 
41, 42, 46 
67 

.. 194 
47 
48 



Salvage, definition of 

Salvor has lien on cargo . . 

Sale by auction of bankrupt's effects 



124 
124 
202 



INDEX. Xlll. 

PAGE 

Sale by deed . . . . , . . • . . • . 140 

», definition of 139 

)) enecu oi *• ■* •■ ■• •• •• •« •• X4ii 

„ verbal contract of . . . . . . . . . . . . 140 

Sbares in companies, personal property 39 

„ „ transfer of 39 

Sbip, husband of 107 

„ Master can bind owner 75, 106 

„ y, must not deviate 134 

„ „ most have competent crew 134 

„ „ mnst take pilot 134 

„ ,, duties of . . . . . . . . . . . . 116 

„ mortgage of, must be registered . . . . . . . . 104 

„ mortgagor in possession, powers of . . . . . . 105 

„ owner of, has lien on cargo . . . . . , . . 120 

„ part owners of 107 

„ presumed to be seaworthy when insured . . . . 133 

Ships transferred — how 102 

„ unseaworthy . . . . . . . . . . . . 100 

„ „ Board of Trade to prosecute owner of . . 101 

Statute of Frauds 142 

„ „ exceptions to 143 

Statutes, 29 car., c. 3 (Statutes of Frauds) 142 

„ 14, Geo. 3, o. 48 (Act regulating Insurances) . . 167 
„ 9, „ 4. c. 14 (Lord Tenterden*8 A.ct) .. .. 143 
18 and 19 Vict., c. Ill (Bills of Lading Act) . . 112 
„ 19 and 20 „ c. 97 (Bieroantile Law Amend- 
ment Act) . . . . 15 
„ 22 and 23 „ c. 59 fBailway Companies* Arbi- 
tration Act) . . . . 51 
„ 28 and 29 „ c. 86 (Partnership Amendment Act) 9 
„ 83 and 34 „ c. 61 ^Life Assurance Act) . . 168 
„ 34 and 35 „ c. 58 (Life Assurance Amendment 

Act) 169 

„ 35 and 36 „ o. 41 (Life Assurance Amendment 

Act) 169 

41 and 42 „ o. 31 (Bills of Sale Act, 1878) . . 207 
„ 45 and 46 „ o. 75 (Married Woman's Property 

Act) 169 

„ 45 and 46 „ c. 48 (Bills of Sale Amendment 

£x,Civ} . . . a . • 

Sureties, how discharged 16 

„ position of . . . . . . . . . . . . 16 

Trade, restraint of, how far illegal . . . . . . . . 5 

Traders, Aliens as 6 

„ Clergymen as . . . . . . . . . . . . 6 

„ Companies as 33 



XIV. 



INDEX. 



Traders, Infants as 5 

,, Married Women as 6 

„ Sole 4 

Trades, objectionable 5 

Transfer of Shares — ^Bankmptcy, proceedings in . . . . 202 

M British Ships, how effected . . . . 102 

„ Companies, by personal representatives 89 

Trustees, Appointment of. 183 

., may carry on business with consent . . . . 191 

„ may sell bankrupt*s property 191 

„ must regard wishes of creditors 197 

„ must declare dividends . . . . . . . . 192 

„ not to accept gift 194 

„ „ charge for assistance 195 

)) )i pay money into private account .. .. 196 

,, office of, vacated by insolvency . . . . . . 197 

„ payment of money into local bank 196 

,, power of, to disclaim . . 191 

„ „ to retain costs of administration . . 192 

„ possession by, of debtor's property 190 

„ release of, by Board of Trade . . . . . , 197 

„ remuneration of . . 194 

Vendee, duties of . . . . . . . . . . . . 160 — 152 

Vendor, duties of 160 

„ when can refuse to deliver .. .. .. .. 161 



Warranty, 


definition of . . 


• • • • • • • 


« 


131 


n 


as to timo of sailing . . 


• • • • • • • 


• 


131 


»• 


as to safety of ship . . 


• • • • • • • 


• 


132 


»» 


express, contents of . . 


131- 


-151 


»• 


implied 


131- 


-161 


>» 


of neutrality . . 


• • • • • • • 




132 


»» 


to sail under convoy . . 


• • • • • • • 




182 


Winding up of companies by Court — how commened 




52 


)t 


»» »» 


under supervision 




60 


»» 


»» »» 


petition f or . . 




60 


}» 


»* ») 


custody of books, Ac, . 




61 


»» 


voluntary 


. . • . a . • 




66 


»> 


,, commencement of 




67 


i» 


,, consequence 


of 




66 


i» 


„ effects of 


• • • • • • • 




57 


»» 


„ final proceedings in 




60 



LIST OF CASES 



PAGE 

Adamson v. Jarvis . . . . 74 

Alexander v. MoEenzie . . 163 

Anderson v. Morrice. . . . 146 

Archer v. Baynes . . . . 148 

Baglehole v. Walters . . 152 

Baird's Case 19 

Baring v. Gorrie . . . . 78 

Beaumont v. Brengeri . . 145 

Bell V. Nevin 29 

Beldon v. Campbell . . . . 75 

Bentley v. Graven . . . . 27 

Billborongh v. Holmes . . 19 

Black V. GapBtick . . . . 31 

Black & Go's., Gase . . . . 54 

Blasco V. Fletcher . . . . 87 

Blades v. Fre6 . . . . 81 

Blissett V. Daniel . . .25 

Booman v. Nash . . . . 152 

Brown v. Edgington . . * . . 152 

Brodie v. Howard . . . . 108 

Back y. Bobson . . . . 50 

Bufe V. Turner . . . . 171 

Bull V. Robinson . . . . 152 

Boiler v. Harrison . . . . 81 

Gapp V. Topham 73 

Gary v. Webster . . . . 82 

Garter V. Whalley .. ..15 

Ghapman v. Morton. . . . 152 

Chaplin v. Bogers . . . . 146 

Clarke v« Tipping .. ..73 

Goggs V Bernard . . . . 70 

Collins V. Lamport . . . . 105 

Const v.. Harris . . . . 25 

Cooke V. Wilson .. ..80 

CoBtello's Gase .. ..39 

Coventry v. Barclay . . . . 22 

Cox V. Hickman . . . . 11 

Cox V. Prentice . . . . 82 

Crawshay v. Maule . . . . 29 

Curtis V. Barclay . . . . 73 

Cuthbert v. Gumming . . 110 



Darrell v. Evans 
Davis V. Garrett 
Dixon V. Sadler 
Dixon V. Yates 
Downs V. Ship 
Doddington v. Ilallett 
Drinkwater v. Goodwin 
Drummond's Gase . . 
Duke of Norfolk v. Wortley 
Duncan v. Tindall . . 
Dunn V. Simmins 
Durrell v. Beverley . . 



PAGE 

.. 148 

70, 118 

.. 134 



Essex V. Essex 
European Bank 

Bank 
Ex-parte Hinds 
Exoh V. Eussell 



in re Agra 



161 
36 
22 
86 
39 
78 

143 
75 

138 

26 

84 

22 

161 

14 
76 



Fox V. Clifton 
Freeman v. Bosher . . 

Gambles v. Bombay Marine 

Insurance Company . . 129 

Gardner v. Grout . . . . 145 

Gardner v. MoGutcheon . . 73 

Giles V. Bourne . . . . 160 

Glassington v. Thwaites . . 27 

Gooch's Gase . . . . . . 39 

Graham v. Hope . . . . 31 

Greatrex v. Greatrex . . 25 

Harman v. Mant . . . . 112 

Harmer v. Cornelius . . 68 

Harris v. Busk . . . . 72 

Hawkins v. Hawkins . . 23 

Heath v. Samson . . . . 29 

Heritage v. Paine . . . . 42 

Hern v. Mitchells . . . . 76 

Heugh V. Earl Abergavenny 69 

Hibbert v. Pigon . . . . 132 

Higgins V. .Qcott . . . . 86 

Hill . V. Fei^therstonehaugh . . 78 

Holmes v. i^iggiu 24 



XVI. 



LIST OF CASES. 



PAGE 

Houghton V. 9iathew8 .. 86 

Humble v. Mitchell . . . . 143 

Hutton v. Bragg . . . . 85 

Jacobs V. Lawton . . . . 85 

Jennings v. Baddeley . . 20 

Keene v. Beard . . . . 157 

Eendray v. Hodgson . . . . 80 

Kendall v. Hamilton . . 17 

Kidstone v. Empire Ins. Go. 131 

King V. Harvey . . . . 168 

Kilner v. Baxter . . . . 80 

Kirby V. Carr 30 

Knight V. Hunt . . . . 166 



Langborne v. AUnutt 
Legg V. Evans 
Lickbarrow v. Mason 
Load V. Green 
Ludgater v. Love 
Lumsden's Case 
Lyons v. Martin 
Mackenzie v. Scott . . 
Martin v. Sitwell 
Martin v. Harrison . . 
Markwick v. Hardingham 
Matthews v. Lowther 
Maugham v. Sharp . . 

May V. Seyler 

McOombie v. Davies 
McEwan v. Smith . . 
Meredith v. Meigh . . 
Moi'eton v. Hardern . . 
Morris' Case . . 
Morris v. Cleasby 
Morton v. Tibbett . . 
Myers v. Edge 

Paice V. Walker 
Pappa V. Bose 
Parson v. Hayward . . 
Pearse v. Chamberlain 
Pearson v. Graham . . 
Pilling V. Pilling 
Pipon V. Cope.. 
Poingdestre v. Roy. Ex. Ins. 
Pole V. Ketowitch . . 
Postal V. Emmeus . . 
Plumer v. Gregoi^y 
Baukin v. Potter 
Beed v. Bann,, 
Beg V. Holbrook 



• • 



137 
86 

116 

151 
69 
39 
76 
71 

138 

149 
68 

121 
13 

155 
84 

151 

145 
21 
44 
71 

146 
16 



.. 80 

.. 68 

.. 26 

. . Zo 

.. 100 

.. 23 

.. 136 
Co 137 

.. 117 

.. 39 

.. 21 

.. 136 

.. 72 

*. 77 



PAGE 

Be China Steamship Co. v. 

Danes Case . . . . 50 

Bhind V. Wilkinson . . . . 126 

Bonth V. Tompson . . . , 138 

Boux V. Salvador . . . , 136 

Bowland v. Orankshaw . . 14 

Bussell V. Palmer . . . . 69 

Scott V. Avery . . . . 138 
Scottish Marine Insurance 

Co. V. Turner . . . . 137 

Shaw V. Felton . . . . 129 

Sievewright v. Archibald . . 149 

Simpson v. Margetson . . 110 
Simms v. Bond . . 77-80 

Small V. Attwood . . . . 77 

Smart v. Saunders . . . . 70 

Smith V. Mercer . . . . 150 

Smith V. Smith . . . . 23 

Stead V. Salt 20 

Stamp V. Scaramanga .. 117 
Steel V. State Line Steam- 
ship Co 116 

Stevenson v. Mortimer . . 78 

Strange v. Lee . . . . 16 

Stucldey v. Bailey . . , . 161 

Swire v. Bedman . . . . 19 

Swire v. Francis . . . , 69 

Taylor v. Davis . . . . 26 

Taylor v. Salmon . . . . 70 

Tempest v. Kilner . . , . 143 

Thompson v. Gardiner , . 148 

Thompson v. Williamson . . 24 

Thornton V. Kempster .. 160 

Topping V. Healey . . . . 72 

Turtleton v. Stainforth . . 172 

Universal Telegraph Co. in re 66 
Usher v. Noble . , . . 137 

Ward and Henry's Case . . 43 

Warner v. McKay , . . . 78 

Ward wick v. Slade . . . . 87 

Whistler v. Foster .-. . . 169 

Whitehead v. Tuckett . . 74 

Whitlock V. Underwood . . 160 

Williams v. Millington , . 79 

Wiltshire v. Sims . . . . 78 

Wood V. Wood . . . . 20 

Young V. Hughes . . . . 164 






MERCANTILE LAW. 



INTRODUCTION. 

ft . 
t 

' The Lex Mercatoria or Mercantile Law introduction. 
<^f this country, is not only of considerable 
importance, but likewise of considerable 
antiquity. It has grown with the growth 
of our commercial prosperity, and strength- 
ened with its strength, until it has assumed 
its present proportions and attained its 
present completeness. Taking its rise in 
a remote period of the history of the world, 
the progress of commercial law may be 
traced through successive generations. It 
Ikas been handed down to us as matured by 
the teachings of experience and consolidated 

Ma 

by the wisdom of the past. We are con- 
siderably indebted to the Civil Law for 
much of our knowledge of this subject. 
This knowledge has been increased by our 
intercourse with other nations, and we have 
adopted from the systems of other countries 
what has been found of advantage. We 
c^an, therefore, look with satisfaction at the 
present condition of this branch of the law, 
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introdnction. as it- is due, not SO much to legislative 
enactment, as to the wisdom of a class 
to whom " necessity has been the mother ot 
invention." 

The principles of the law on the subject 
are, on this account, clearly defined, ar^^ al- 
though there are branches of it, such as 
Bankruptcy and Bills of Sale, always liable 
to alteration, in order that they may keep 
pace with the requirements of the age, still 
these are the exceptions, and the law is 
practically unalterable. 

The first subject treated of in the following 
pages is the law relating to persons who 
may carry on business either separately or 
in conjunction with others. Trade may be 
carried on by various people, we have, there- 
fore, in the following pages dealt 

I St. With the persons who may carry on 
trade. 

2nd. With the property by means of which 
trade is carried on. 

3rd. With the contracts by which persons 
in trade bind each other and them- 
selves. 

4th. The law of Bankruptcy. 

It must not be lost sight of that the law, 
as stated in the following pages, is intended 
to apply to cases in which there is no ex- 
press agreement. Anyone can enter into an 
agreement for any purpose whatever, so long 
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as the subject matter of such agreement is introdnction. 
not illegal, tainted with fraud, nor against 
public morals. It is only, therefore, in the 
absence of an express agreement that the 
Courts of Law are called into requisition in 
order to make clear what is ambiguous. 



PART I. 



CHAPTER I. 



8ol«Trftd«ri. 



Obleotlonable 
Trades. 



Sole Traders. 

Trade means traffic, commerce, the ex- 
change of goods for other goods, or for 
money. It was carried on from the earliest 
times by means of exchange and barter, one 
thing being given or exchanged for another, 
and the same custom prevails at the present 
day in those primitive nations where money 
is not known and the want of it is not felt. 
Every individual in the possession of his 
faculties, who is ot mature age, may carry 
on business as a sole trader, unless there is 
some special disqualification that applies 
to his case. 

No person can interfere with this right of 
sole trading, but if the business is one that 
is prejudicial to the health of the neigh- 
bourhood, the law will compel the trader to 
carry it on in such a manner as not to be 
either injurious or offensive to his neighbours. 
The maxim in such ^ case, being " Solus 
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populi est suprema lex" In the absence of 

express agreement, if one] man buys the 

business of another, the purchaser cannot, 

by any device known to the law, prevent ^Tre^m'aL 

the vendor from again commencing business 

within a reasonable distance of his former 

address. Any contract entered into by the 

parties to the effect that the vendor shall 

not re-commence business in the same trade, 

is totally illegal, and can be voided by the 

vendor at any time. 

A contract binding the vendor not to Partial restraint 

of trade legal. 

commence in the same business within a 
certain distance from his former address is, 
however, perfectly legal, and would be up- 
held by the courts if it were broken by the 
vendor. In other words, a total restraint 
of trade is void, but a partial restraint of 
trade is neither unusual or illegal. " The 
law," says Best C. J., " will not permit any 
one to restrain a person from doing what 
his own interests and the public welfare 
require that he should do,*' and the law 
takes the view that trade is for the interest 
of the individual and the welfare of the 
nation, and watches with peculiar jealousy, 
any undue interference with commercial 
development. 

Infants are incapable of entering into a intantsas 

, . J. , ^ ^ - TraderSt 

binding contract, except for necessaries, 
consequently are not fit and proper persons 
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for entering into mercantile transactions, and 
cannot be sole traders. 

^^I^f Another class of persons who have to be 

taken into account in considering the ques- 
tion of who may be sole traders are aliens. 

Alton friends. Aliens are of two kinds, an alien friend and 
an alien enemy. An alien friend is the sub- 
ject of a nation which is at peace with this 
country, and he may trade as freely as a 

Alien enemies. British subject. An alien enemy is the sub- 
ject of a nation which is at war with this 
country, and cannot be a trader without 
license from the crown. 

Mawied women Married women can carry on trade in their 

as traders. *' 

own names and on their separate accounts, 
independent of their husbands ; can be made 

Can be bank- bankrupt, and be treated in all respects as 
femes soles, so far as their separate property 
is concerned. Their wages and money 
earned in any business, employment, or oc- 
cupation, carried on separately, becomes 
their individual property. They may main- 
tain actions for the protection of their sepa- 
rate property, and by the custom of London 
a married woman may be a sole trader, sue, 
and be sued in her own name for debts and 
obligations in connection with her business, 
and may be made bankrupt. 

Disability of Another body of individuals who are 

Clergymen as , . ., i 

traders. exempt by law from the privileges and 

responsibilities of trade, are clergymen. 
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They are prohibited from carrying on in 
person, or by deputy, any trade, or dealing 
for gain or profit, or any dealing in goods 
or merchandise. Taking into consideration 
their well-known character as business men, 
this seems a wise provision ; for if it were 
otherwise, it appears very probable that the 
department of the " Gazette'* that chronicles 
the list of bankrupts, would have to be 
considerably enlarged. There is, however, 
to this disability an exception. In case of 
an interest in a business devolving upon a 
clergyman, either by will, marriage, intestacy, 
or bankruptcy, he is allowed to accept this 
responsibility; but he must take no active 
part in the management of such business, 
either as a director, managing partner, or 
otherwise. Clergymen who are school- 
masters, or tutors, can, however, supply 
their scholars, or tutors, with books for the 
purpose of instruction through a publisher 
or bookseller. In all other respects, a clergy- 
man must confine himself entirely to his 
vocation as a pastor. 
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CHAPTER II. 

Partnerships. 

PartnOT8hi°' Partnership is a contract between two or 

more persons who agree to combine their 
labor, money, or skill in some business, and 
to divide the profits in some manner between 

Tost of partner- them. The principal test of a partnership 
is the division of profits. This implies a 
corresponding division of liability for the 
payment of the partnership debts ; for, 
although one partner may stipulate with 
another that he is to incur no loss in 
connection with the partnership, such a 
contract would only hold good so far as his 
co-partners were concerned. As regards 
the outside world, however, he would be 
held liable for the debts of the firm. If a 

Personhoiding man holds himself out as a partner in a 

himself out as a ^ 

for^b'ts!*^^* business and thereby enables the firm to get 
goods on credit, he is responsible to the 
creditors for payment. If a partner retires 

Retiring part- £j.qj^ ^j^g firm, and withdraws his capital, 

but allows the business to be carried on in 
the old name, he renders himself liable for 
the debts and engagements of the firm. 
When he retires, he should give notice to 
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the creditors of the partnership of his retire- 
ment, and obtain a release from his co- 
partners : without such notice, he would be 
considered still a partner by the law, for he 
who lends his name and credit to a firm, Test of partoer- 

and, on the strength of those advantages, 
enables such firm to trade, renders himself 
liable for the engagement entered into. It 
would be contrary to every known principle 
of law if it were otherwise, for it would be 
manifestly unjust to allow credit to be given 
to a firm on the strength of a certain well- 
known name, and afterwards for the owner 
of such name to disclaim all liability in the 
matter. If any one acts so ^as to induce 
others to believe that he is a partner, he is 
one, to all interests and purposes, and 

is responsible accordingly. We have said that Sharing profits 

^ . . . a test of part- 

community of profit is the principal test of nersUp. 

partnership, and at one time it was con- 
sidered as the sole test. Anybody who had 
an interest in the profits of a business, was 
considered a partner ; but that state of the 
law has been altered by the " Act to amend 
the law of partnership," 28 and 29 Vict., 28&a9Viot. 
c. 86. This Act caused a revolution in the 
law ; we will, therefore, give the clauses 
that eflfect this branch of the subject-r— 

3. — "The advance of money by way of ^ *° pjJ"®**" 
loan to a person engaged, or about to engage 3**proflte! ***"* 
in, any trade or undertaking upon a contract 
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in writing with such person that the lender 
shall receive a rate of interest varying with 
the profits, or shall receive a share of the 
profits arising from carrying on such trade 
or undertaking, shall not of itself constitute 
the lender a partner with the person or 
persons carrying on such trade or under- 
taking or render him responsible as such.'* 
As to agent 4, — " No Contract for the remuneration of 

remunerated * 

proS"* °' ^ servant or agent of any person engaged in 
any trade or undertaking by a share of the 
profits of such trade or undertaking, shall 
of itself render such servant or agent respon- 
sible as a partner therein nor give him the 
right of a partner." 
^ud^oT^'* 5. — " No person being the widow or child 
nSTrec^^^ o^ the deceased partner of a trader and 
share of profits, j-g^eiving by way of annuity a portion of the 
profits made by such trader in his business, 
shall by reason only of such receipt be 
deemed to be a partner of, or to be subject 
to, any liabilites incurred by such trader." 

^aod^beia ^' — " ^° pcrsou receiving by way of 
pjid by share of annuity, or otherwise, a portion of the profits 
of any business in consideration of the sale 
by him of the goodwill of such business, 
shall by reason only of such receipt be 
deemed to be a partner of, or be subject to, 
the liabilities of th^ person carrying on such 
business." 

7. — ** In the event of any such trader as 
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aforesaid being adjudged bankrupt, or taking JSp^^yV^SSJ; 

the benefit of any Act for the relief of Jfgjg, ^"SJ 

insolvent debtors, or entering into any JtoSSwS for 

arrangement to pay his creditors less than 

twenty shillings in the pound, or dying in 

insolvent circumstances, the lender of any 

such loan, as aforesaid, shall not be entitled 

to recover any portion of his principal or of 

the profits or interests payable in respect of 

such loan ; nor shall any such vendor of a 

goodwill, as aforesaid, be entitled to receive 

any such profits, as aforesaid, until the 

claims of the other creditors of the said 

trader, for valuable consideration in money 

or money's worth, have been satisfied." 

Although this Act wrought a great change 
in the actual law, it did not have the same 
effect on the practice of the courts. The 
Act itself was passed in consequence of the 
decision of the House of Lords in the well- 
known case of Cox v, Hickman, 8 H, of L, Effect of the 

' -^ case Oox v, Utck- 

Cas. 268., and it added very little, and that *^"- 
little by no means of importance, to the 
decision of that eminent tribunal. The 
decision in Cox v, Hickman has been followed 
in every Court of Justice in the Kingdom, 
and would have been so followed, irrespective 
of the Act ; so that the only effect of the Act 
has been to make a legislative enactment of 
what would otherwise have been a precedent 
of law. An ordinary partnership must not 
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of^Sto^Sto^ consist of more than ten persons in any case 
mSm^^^*^ where the Busines carried on is banking. 
Where the business is of the ordinary com- 
mercial character, the number of partners 
must not exceed twenty. If more than ten 
persons associate for carrying on a banking 
business, or more than twenty agree to enter 
into ordinary commercial business, the 
underaking is an extraordinary partnership, 
and must be registered as a Company under 
the Companies' Acts, 1862, or formed in 
pursuance of some other Act of Parliament, 
OY of letters patent, oy a company engaged in 
working mines within and subject to the 
jurisdiction of the stannaries. In all such 
cases, the working of the partnership business 
is governed by Act of Parliament, and is 
subject to the rules and regulations laid 
down by statute, and these, we shall have 
occasion hereafter to notice. 
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CHAPTER III. 
Partnerships. — Continued. 



Partnership Firms. 

When two or more persons have entered ^^»* ^ • ^"" ' 
into partnership, the association is called a 
firm. Business may be carried on under 
any name which the partners may think fit 
to adopt. They may not, however, use a Partnership 
name ahready in existence, or so closely 
allied to it as to be easily mistaken for it. 
All the acts done by any one member of Acts of partner 

'' "^ binding on firm. 

such firm is binding on the co-partners. 
Chief Justice Erie, in the case of Mangham 
V. Sharpe, 17, C. B. N. S., 462, remarks : 
"Individuals may carry on business under style of Arm. 
any name or style they may choose to adopt." 
It is not necessary that the style of the firm 
should include the name of any actual 
member ; and frequently it does not do so, 
as all the original members of the firm may 
have been dead for some time and the 
business carried on by new men and by new 
ideas. No man, however, is precluded from similarly of 

1 • . • i i_ • 1 • name and 

carrying on any legitimate business in his pnnmit no bar. 
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LiabUityof 
quati partoer. 



Retiring part- 
ner. 



own name simply because his name and 
occupation are the same as those of another ; 
provided, that he does not use any devices to 
deceive the public as to the identity of the 
two firms. 

When a man holds himself out as a 
partner, or even if he allows anyone to hold 
him out as one, he cannot afterwards refuse 
to accept the position that he has under- 
taken to occupy. There must, however, be 
a real lending of the person's credit to the 
partnership ; as no one is allowed to use the 
name of another without his consent, so as 
to make him liable, and if there has been no 
authority given to hold out a certain man as 
a partner, the person so held out incurs no 
liability. {Fox v. Clifton, 6 Bing, 776.) 
This doctrine of holding out extends to the 
administration of the assets of a firm in 
bankruptcy. If, therefore, two persons have 
been ostensibly trading as partners and they 
fail, then they will be regarded as partners 
whatever may be the nature of the agreement 
between themselves. Their estate will con- 
sequently be administered as joint estate for 
the benefit of the creditors of the supposed 
firm. (Rowland v. CrankshaWy i Ch., 421.) 

If a partner in retiring from a firm wishes 
to avoid his liability for the debts and 
engagements of the business, he must give 
due notice to the creditors of his retirement ; 
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otherwise he may be liable, on this same 
principle of holding out, for the debts of the 
firm contracted after he has ceased to be a 
member. But the creditors in such a case 
must show that they believed that he was a 
member at the time they gave credit to the 
firm, and that they gave such credit on the 
strength of his being a member, otherwise 
they cannot recover from him. {Carter v. 
Whalley, i B. and Ad. ii.) 

But the executor of a deceased partner Liability of 
does not incur any liability by the name of deceased part- 

. net. 

the old firm being continued ; the reason 
being that the death of a partner acts as a Death of part- 
dissolution of the partnership. In order to dSsoUition. 
make any person liable on the principle of 
holding out, it must be shown that credit 
was given to the firm on the strength of the 
assumed partner's name, and under the 
impression that he actually was a partner at 
the time such credit was given. 

The Mercantile Law Amendment Act, 19 Mercantile Law 

jTT*. « ^T Amen dment Act 

and 20 Vict., c. 97, s. 4, enacts, that " No 19 and 20 vict., 
promise to answer for the debt, default, or * 
miscarriage of another made to a firm con- 
sisting of two or more persons, or to a single 
person trading under the name of a firm 
shall be binding on the person making such 
promise in respect of anything done, or 
omitted to be done, after a change shall 
have taken place in any one or more of the 
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Posdtioii as to 
sureties. 



Surety, how 
discharged. 



persons constituting the firm, or in the 
person trading under the name of the firm, 
unless the intention of the parties that such 
promise shall continue to be binding not- 
withstanding such change shall appear either 
by express stipulation or by necessary 
implication from the nature of the case or 
otherwise." This clause does not appear to 
have laid down any new principle of law, 
but simply to have consolidated the various 
decisions of the courts in cases where the 
position of a surety had been adjudicated 
upon. For it is a fundamental principle of 
the law of suretyship, that any alteration in 
the position of the surety that takes place 
without his consent discharges him from 
his liability. Where a person becomes 
surety to a firm, it is a matter of importance 
to know whether he intended his liability to 
remain in case of a change in the firm, 
either brought about by the retirement of a 
partner, or by the introduction of a new 
partner. In either ot these cases, in the 
absence of agreement to the contrary, 
such surety will be considered as discharged 
from his liability. {Strange v. L«, 3 East, 
484. Myers v. Edge, 7 T. R., 254.) 
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CHAPTER IV. 
Partnerships. — Continued. 



The Powers and Responsibilities of Partners. 

All partners are liable jointly for the debts JjJtoiJj^*'**^ **' 
and liabilities of the firm contracted in the 
ordinary course of business during the time 
that they are members of the firm. 

After the death of a partner, his estate is Liabuityofthe 

liable severally for such debts and liabilities deceased part- 
ner. 

as, being incurred in his life-time, remain 

unpaid at his death. The rule in such a ^»7 ^'P'J^cip*! 

^ ^ and agent as 

case, is that each partner is a principal, and JJJfo^^pg 
each is the agent for the other ; each prin- 
cipal is, therefore, liable for the acts of his 
agent, so long as they are done in the 
ordinary course of business. The law of 
principal and agent would, in this case, 
therefore apply to partnerships. 

It was formerly considered that each part- ^^o*"* »*Jd .,., 

•^ ^ several liability 

ner was jointly and severally liable for the^'P"^®"- 
debts of the firm ; but that theory has been 
somewhat modified by the judgment of the 
House of Lords in the case of Kefidall v, 
Hamilton, 4 App., C. 504, when it was decided 

C 
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that partnership debts are joint only, but 
that the estate of a deceased partner is 
severally liable. The facts in the above 
case were as follows : — A and B were a firm 
carrying on business, and in the course of 
their business borrowed money from C for 
the purpose of speculating in iron. C nof 
being able to get back his loan, sued the 
firm and obtained judgment, but the judg- 
ment was not satisfied. C afterwards dis- 
covered that D was a partner with A and B 
at the time that the loan was contracted for 
the purpose of the speculation, C therefore 
brought an action againt D. It was there 
held that the action against D was not 
maintainable, and that there was no authority 
for the doctrine that partnership debts were 
joint and several ; that C having obtained 
judgment against A and B, could get no 
further relief from the court. 

Betiringpartaer, A partner who retires from a firm does 
not thereby cease to be liable for the debts 
and engagements of the firm contracted or 
entered into before his retirement ; neither 
does the estate of a deceased partner cease 
to be liable after his death for the debts 
previously contracted. A retiring partner, 

how discharged, howcver, may be discharged by his co- 
partners from all liability in respect of such 
debts by an agreement to that effect. 

A partner who joins a firm is not liable 
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for the debts contracted before he became a £j[5J^^J^iS"°* 
member, but may become so by an agree- ^®^*®- 
ment between the members ot the new 
firm and the creditors. {Swire v. Redman, i Q. 
B. D. 536 ; Billborough v. Holmes , 5 Ch., Div. 
255). Such agreement may be implied from 
the ordinary course of business between 
the new firm and the creditors. 

Every partner has power to bind his co- Power of p«rt- 

J ^ ^ ner to bind the 

partner by his engagements so long as such flnn. 
engagements are entered into in the ordinary 
course of partnership business. This rule 
does not, of course, apply to cases in which 
he has no authority to bind the firm in any 
particular matter. A partnership is founded 
upon the mutual trust and confidence of the 
members ; and, for carrjring on the business Each partner is 
of the firm, each partner is the duly others, 
authorized agent of the other, {Baird's case, 
5 Ch., 733). Story on agency, section 124, what partner 
in discussing this, says, *' Each partner may 
(if the partnership be of the ordinary com- 
mercial character) pledge or sell the partner- 
ship property, he may buy goods, borrow 
money, and contract debts on account of the 
partnership, and consequently pay them 
when due ; he may draw, sign, make, endorse, 
transfer, negotiate, and procure to be dis- 
counted, promissory notes, bills of exchange, 
cheques, and other negotiable paper, in the 
name and on account of the partnership." 
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Partner cannot Qne partner cannot, however, bind his 

bind co-partners * ' ' 

consent ^^^^'^^ ^^"P^^^"^^^ ^y ^^^^» ^^^^^^^ *^^ consent of 
them all ; and such consent, when given, 

must be given by deed. One member of a 
SSsBion to firm cannot bind his co-partners by a sub- 
mission to Arbitration ; {Stead v. Salt, 3 Bing 
loi) neither can he bind them by his con- 
tracts outside the business of the firm, as he 
is only their agent for transacting the 
partnership business. Story, in his book on 
the Law of Agency, sect. 125, says "Each 
partner is an agent only in and for the 
business of the firm ; and therefore his acts 
beyond that business will not bind the 
firm." Although the principle of agency is 
Effect of notice SO firmly established in partnership law, 

that firm will , . . _^ . ,, 

not be bound, there are exceptions to it. For mstance, all 
the partners in a firm, or many of them, may 
give notice that they will not be bound by 
some act, or acts, done in the name of the 
firm, by one of their body, or by more than 
one if necessary. After such notice has 
been given, the partner suffering under this 
disability has no power to bind the firm in 
his dealing with any person who has received 
notice of this arrangement. Such an agree- 
ment as we have mentioned only affects 
those persons who have received notice of it 

Notice to one and is inoperative in the case of all others. 

partner is nonce * 

to Arm, Notice of any matter to any one of the acting 

partners is notice to the firm. Every partner 
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is jointly and severally liable for all sums ot Liability of part- 

j J J ners for wrongs. 

money and all damages for which his firm 
becomes liable during his partnership, as in 
the following case : — Where a partner in the 
ordinary course of the partnership business 
causes loss or injury to a third person by his 
wrongful act or omission to act. (Moreton v. 
Hardern, 4, B. and C. 223.) This rule also 
applies to servants or agents of the partner- 
ship. 

Where one partner, acting in the ordinary ^^l^^^^"^ 
course of the business of the firm, receives JI^Sv^ for the 
money or property and misapplies either, or *"*• 
both; or where one partner misapplies the 
money, or property, of a third person which 
has been placed in the custody of the firm 
for safe keeping, the firm will be liable to 
make good the loss. {Plumer v. Gregory , 18 
Eq., 621). 
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CHAPTER V. 
Partnerships. — Continued. 



Partnership relations as to Property. 

^""^SSt^ni When the partnership agreement has 
leS^of pa^Ms. ^^^^ ^^^^ executed, it cannot afterwards be 
altered, or rescinded, without the consent of 
all the partners. Such consent may either 
be express, or implied from the conduct of 
Partnership the partners. (Coventry V. Barclay, 3 D.J. and 
'^ ' Sm. 320). All the members of a firm are 

interested in the whole of the partnership 
property, as tenants in common ; or, what 
amounts to the same thing, as joint owners 
without the benefit of survivorship. No 
partner has a right to take any part of the 
partnership property and say it is his own 
individual possession ; or to treat it as such 
either before, or after, the dissolution of the 
firm. {Doddington v. Hallett, 1 Ves., 498. 
Ex'Parte Hinds, 3 De. G. and Sm., 603). 
what it is. Partnership property consists of whatever 
at the commencement of the partnership is 
brought into the business, in addition to 
what has been acquired by purchase. 
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or by trade, during the continuance of the 
partnership. It is immaterial whether such 
property was purchased by one partner in 
his own name. If it was paid for by the 
capital of the firm the purchaser is trustee 
for the firm. (Smith v. Smithy 5 Ves., 193). 

When land is purchased by the firm for J^SSereWp* 
the purposes of the business of the partner- JSSiSdJred 
ship, it is considered as between the partners, pew<M"»i ©state, 
personal, and not real estate ; unless it 
appears either by agreement, or otherwise, 
that the contrary was intended. Partnership 
property may be converted at any time into PartnorBhip 

property may be 

the separate property of any one, or more, converted into 

of the partners by agreement. On the other vice versa. 

hand, the separate property of one partner 

may be likewise converted into partnership 

property. {Pilling v. Pilling^ 3 De. G. J. and 

Sm., 162). Such conversion usually takes 

place when a firm and one of its partners 

carry on separate trades. It is binding, not 

only on the partners themselves, but also on 

their joint and separate creditors. (Hawkins 

V. Hawkins, 4 Jur. N. S., 1044). The share share of part- 

of each partner in the partnership property p?Jpei?y. 

is the share to which he would be entitled if 

all the partnership assets were disposed of 

and converted into money, after all the 

existing debts and liabilities were paid. 

In the majority of cases the rights and Reiationi of 

•^ " partners in 

liabilities of partners, as well as their absence of 

* agreement 
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respective interests in the partnership, are 
regulated by agreement. There are cases, 
however, in which no agreement has been 
entered into. Where that is the case, it 
may be said that the law presumes the share 
of all the partners to be equal ; that each 
partner is entitled to an equal share in the 
profits ; and also responsible for an equal 
share in ^the liabilities. When any partner 
makes payments or incurs liability in the 
ordinary course of the partnership business, 
or in any act done for the purpose of 
preserving the partnership business, or 
property, he has a right to be indemnified by 
the firm for such payment or liabilities. 
Right of partner No partner cau be precluded, in the absence 

to take part in • • i_- t •.• - 

business. of agreement, from exercising his ligitimate 

right of taking the part allotted to him in 

Partner must be the management of the business. A partner 

is also bound to pay all due attention to the 

business of the firm, and he is not entitled to 

any remuneration for performing such duty 

however onerous it may be. [Thomson v. 

Williamson, 7 Bli. N. S., 432. Holmes v. 

Biggins, I B. and C, 74). 

Majority of In case of disputes arising between mem- 

partners to - ^ . I'll 

decide bcrs of a firm m matters connected with the 

differences. 

partnership, the majority of the partners are 
to decide. The decision of the majority 
must be arrived at after due consideration, 
and with a proper regard to the interests of 
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the business ; and all the partners must take 

part in the discussion on the matter. No 

change in the name of the firm, or in the ^t^^^r"" 

nature of the business, or of the place where aU^^ixtolS! ° 

such business is carried on, can be made 

without the consent of all the partners being 

given thereto. (Const v, Harris^ Turn, and New partner 

cannot be 

R., 517.) It is* a rule, firmly established, admitted 

^ ' -^ ' -^ , without consent 

that no new partner can be introduced into o* ^^ 
a firm without the consent of all the partners 
being obtained to such introduction, as it is 
upon mutual confidence that a partnership 
is based, and persons may, from various 
causes, have mutual confidence in each 
other, which could not be extended to an 
untried stranger. (Pearse v. Chamberlain, 2 
Ves. S., 33.) The books of the partnership Custody of 

partnership 

must be kept at the principal place of books, 
business, and all the partners have an equal 
right of access to them, and have also the 
right to inspect them, as well as the partner- 
ship accounts, if they think fit. [Taylor v. 
DavieSj 3 Beav., 388 note. Grcatrex v, Greatrex, 
I De. G. and S., 662). In the absence of an Partner cannot 
express agreement, no partner can be unless under 

11 jr n x^ -L.' A. T express power. 

expelled from a firm by his co-partners. In 
case of an agreement giving them such 
power, the partner to be expelled must be 
heard in his own defence, and have an 
opportunity of explaining his conduct in the 
matter complained of. (Blissett v. Daniel, 10 
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Ha., 493. Wood V, Woodj L. R., 9 Ex., 190.) 
If the partnership is by agreement, and a 
term of years is fixed for its continuance, a 
partner cannot retire from the firm before the 
expiration of the term fixed upon. If he 
wishes to retire before such time has expired, 
he must obtain the consent of all the 
partners, unless there is a clause in the 
agreement giving him the option to retire at 
any time. Where there is no agreement 
fixing the time for the duration of the 
partnership, it is a partnership at will, and 
a partner^can retire at any time, on giving 
notice to all the partners of such intention. 
If a partnership is entered into for a fixed 
term of years, and the term has expired, the 
partnership is at an end ; but if the business 
of the firm is continued by the members of 
it, but without any fresh agreement, it 
becomes a partnership at will, subject to the 
conditions of the original agreement, except 
as to time. (Essex v. Essex, 20 Beav., 442. 
Parsons v. Hayward, 4 D. F. and J., 474). A 
partner is bound to carry on the business of 
the firm with which he is connected in such 
a manner as will be to the common advantage 
and he must be just in all his dealings, and 
faithful to the interests of his co-partners. 
He must also render true accounts of all his 
undertakings, and give every information in 
his power in regard to matters afiecting the 
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business, when required to do so by his co- 
partners, or any of them. He must not gain SSw^rivate* 
a personal advantage by his partnership f^^P^^^; 
transactions, but use his knowledge and 
skill for the benefit of the firm. {BentUy v. 
Craven, i8 Beav., 75). No partner can 
carry on a business on his own private 

, , Partner cannot 

account that is likely to injure or interfere carry on kindred 

"^ "* andertaking. 

with the business of the partnership. If he 
does carry on a rival business, he must 
account to his partners for the profits made 
in such business, unless he has the consent 
of his partners to trade for his own private 
advantage. {Glassington v, ThwaiUs, i Sim. 
and Stu., 124). 
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Partnerships. — Continued. 



Dissolution of Partnerships. 



DisBolntion of 
Partnerahip, 



by effluxion, 



3v retiremf 
>i partner, 



bv retirement 



A partnership is usually formed by the 
intending partners entering into an agree- 
ment to trade for the joint, as well as several, 
advantages of each other. Such agreement 
contains, or ought to do so, the terms upon 
which such partnership is to be formed, as 
well as the length of time that it is to con- 
tinue. At the expiration of the time fixed, 
the partnership is dissolved, and there is an 
end of the business, unless some fresh agree- 
ment is entered into. 

A dissolution under such circumstances, 
is called a dissolution by effluxion of time. 
All partnerships are not, however, formed 
on this model, and it sometimes becomes a 
question under what circumstances a dis- 
solution can take place. 

In the absence of an agreement, a part- 
nership can be dissolved by any partner 
who may wish to retire giving notice to his 
co-partners of his intention to dissolve the 
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partnership ; and it will be considered as 
dissolved from the date of such notice 
(Heath v. Samson^ 4 B. and Ad. 175. Crawshay 
V. Maukj I Swanst, 508). 

Another cause ot dissolution is the death pjrtner, ° 
of a partner. That event acts as a complete 
dissolution {Bell v, Nevin, 1 W. N. 331). It 
has this effect, because, by consenting to 
trade together, the parties entered into a 
mutual agreement, which cannot be carried 
on in the absence of one of them. The 
executors of a deceased partner have no 
right to succeed to his place as a member of 
the firm, unless by express agreement. 
{Crawshay v. Maule, i Swanst, 509). 

The next cause of dissolution arises from by imposiibiiity 

of going on, 

the impossibility of carrying on the partner- 
ship — 

I. — Owing to the hopeless state of 

the partnership business ; 
2. — The confirmed lunacy of one of . j^^^^^ ^ 

the partners; and p*^'*®'' 

3. — Misconduct on the part of one or bvmisoondnct 
more of the members of the **' ^'*°"'- 
firm, and the consequent de- 
struction of m utual confidence.* 
As to the hopeless state of the business Hopeless state 

*■ of bneiness as 

being a cause of the dissolution, it does not c»o8e of 

^ ' disBolation. 

necessarily follow that such a state must 

* As to these causes of dissolution, see Lindiey on 
partnerships, 4th edition, p.p. 220-232 
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arise from insolvency ; but it may arise in 
cases where the capital of all the partners 
being lost it is necessary to supplement it by 
fresh additions. If any of the partners are 
unwilling, or unable, to bring in more, the 
consequence being that the business can 
only be carried on at a loss, the Court 
would grant a dissolution of the partnership. 

Dissolution in (J'^^^S^ ^- Baddcly, 3 K. and J., 78). 

of a* Mt]^^ ^" order to make the lunacy of a partner 
a cause of dissolution, it must be proved to 
the satisfaction of the Chancery Division of 
the High Court (to which division all causes 
for the dissolution of partnership are assigned 
by the Judicature Act, 1873), or to the Lord 
Chancellor (to whom the custody of all 
lunatics is primarily entrusted by sign 
manual from the Crown), that the insanity 
not only exists, but is incurable. The Court 
will make strict inquiries into the case, and 
will not allow the mental affliction of a 
partner to be used to his detriment by his 
co-partner. (Kifhy v. CarVj 3 Y. and C. Ex., 

JSp^Mcause When the misconduct of a partner is so 
of dissolution. gj.Qgg ^y^^^ mutual Confidence is destroyed, it 

is also a cause of dissolution ; and the Court 
will dissolve a partnership, when it is proved 
to its satisfaction that, owing to such mis- 
conduct, the partners cannot work amicably 
together. If the partner who is the cause of 
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the dissolution has brought in money by 
way of premium, such premium will not be 
repaid him, nor any part of it ; and if he 
owes any portion to the firm at the time of 
dissolution he will have to pay the whole 
amount {Black v. Capsticky 12 Ch., Div. 863). 

Another ground of dissolution is the Transfer of 

^ interest of one 

transfer of the interest of a partner without partner ground 

'^ of dissulation. 

the consent of the co-partners. If such a 
transaction were allowed, it would have the 
effect of introducing a partner into the firm 
without the consent of all the members ; 
and that, as we have seen, would be opposed 
to the principles upon which partnerships 
are formed. Although such transfer dis- 
solves the partnership, it does not take away 
from the transferee the right to payment of 
what is found due to the transferer when 
the partnership accounts are made up. 
When a partnership is dissolved from any Notice of dis- 
cause whatever, notice is usually inserted in SdverS^.^* 
the London Gazette, in order to make it a 
notice to all the world. 

The creditors of a firm are entitled to 
receive notice by circular of the dissolution, 
in order to fix them with notice of the fact. 
{Graham v, Hopty Peake 154). 

Any partner may publicly notify the fact ^^^tSy dS^^ 
of any change in the firm, whether that solution, 
change arises from retirement or dissolution, 
and may call upon his co-partners to do 
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what is necessary to enable him to give such 
notice. After the dissolution, the rights and 
obligations of the partners collectively con- 
tinue only so long as may be necessary to 
complete the settlement of affairs. This 
will be clearly seen when we consider the 
difficulty of winding up a business that may 
have been in existence for years, and the 
necessity in such a case of the supervision 
of some directing power cognisant of the 
responsibilities of the firm, and consequently 
capable of bringing the business to a con- 
clusion as promptly as may be consistent 
with the completeness that is necessary. 



CHAPTER VII. 



Companies as Traders. 



The Act that regulates this branch of^ojjpjgjs 
commerce is the Companies Act, 1862, 
which was passed for the purpose of con- 
solidating and amending the laws relating to 
the incorporation, regulation, and winding up 
of trading companies and other associations. 
No association consisting of more than ten 
persons can now be formed for the purpose 
of carrying on business as bankers, unless it 
is registered under the Act as a company, 
or formed in pursuance of some other Act 
of Parliament, or of letters patent. No 
association or partnership, consisting of 
more than 20 persons, can be formed for the 
purpose of carrying on any business which 
has for its object the acquisition of gain, 
unless it is also registered as a company 
under this Act, or is formed in pursuance of 
some other Act of Parliament, or of letters 
patent, or is a company engaged in working 
mines within and subject to the jurisdiction 
of the Stannaries. Any seven or more 
persons may subscribe their names to a 

D 
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Memorandum 
of Association 
of a Company 
Limited by 
Shares. 



memorandum of association, and by com- 
plying with the requirements of the Act, in 
the matter of registration, may form an 
incorporated company with, or without, 
limited liability. 

When a company is formed on the 
principle of having the liability of the 
members limited to the amount unpaid on 
their shares, it is called a company limited 
by shares ; and the following particulars 
are necessary, in order to make the 
memorandum of association valid. It shall 
contain — 

I. — The name of the proposed company 
with the addition of the word " Limited " 
as the last word in such name ; 

2. — The part of the United Kingdom in 
which it is proposed to have the registered 
office; 

3. — The objects of the company ; 

4. — A declaration that the liabilities of 
the members of the company is limited ; 

5, — The amount of capital with which the 
company is proposed to be registered, divided 
into shares of a certain fixed amount. 

No subscriber is allowed to take less than 
one share ; and each subscriber shall write 
opposite bis name in the memorandum of 
association the number of shares he takes. 

A company formed on the piinciple of 
having the liability of its members limited 
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to such amount as the members undertake J{®£5"^^ 
to pay in case the company is wound up, LiStelby^ 
is called a company limited by guarantee. ^"*™°*®«- 
The memorandum of association must con- 
tain the following particulars : — 

I. — The name of the company, with the 
word " Limited " as the last word. 

2. — The place in the United Kingdom 
where the registered office of such company 
is to be situate. 

3. — The objects for which the proposed 
company is to be established. 

4. — A declaration by each member that 
he undertakes (in the event of the company 
being wound up during the time that he is a 
member, or for a period of twelve months 
' after he ceases to be one) to contribute such 
specified amount as may be required for 
payment of such of the debts of the company 
as have been contracted during the time of 
his membership, and also of the costs, 
charges, and expenses of winding up the 
company. 

If the company is formed on the principle Memonndnm 
of having no limit placed on the liability of of an Unlimited 

OompAny. 

its members, it is called an unlimited com- 
pany, and the memorandum of association 
must contain — 

I. — The name of the proposed company. 

2. — The part of the United Kingdom in 
which it is proposed to have the registered 
office. 
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Stamp, 

Signature, and 
and effect of 
Memorandom 
of Association. 



Power of 
Limited 
Company to 
alter 

Memorandum 
of Association. 



3. — The objects of the proposed company. 

The memorandum of association shall 
bear the same stamp as if it were a deed, 
and shall be signed by each subscriber in 
the presence of, and attested by, one witness 
at the least, and when registered it shall 
bind the company and the members thereof 
to the same extent as if each member of the 
company had subscribed his name and fixed 
his seal thereto. Anj^one having taken 
shares cannot afterwards allege ignorance of 
any of the provisions of the memorandum, 
or articles of association, solely on the 
grounds that he has not signed or sealed 
them. (Downes v. Ship, L. R., 3 H. L., 343). 

A limited company may alter or modify 
its memorandum of association (if its regula- 
tions allow such alteration) : — 

I. — So as to increase its capital by the 
issue of new shares of such amount as it 
thinks expedient. 

2. — Or to consolidate or divide its capital 
into shares of larger amount than its existing 
shares ; 

3. — Or to convert its paid up shares into 
stock. 

It may also change its name with the 
sanction of a special resolution, and with the 
approval of the Board of Trade. Such 
approval must be signified in writing under 
the hand of one of the secretaries ; and 
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the Registrar will then enter the new name 
on the register, in place of the old one, and 
make such alterations as shall be necessary 
to meet the new order of things. Under 
the Act of 1862, no other alteration in the 
memorandum of association, except as above 
stated, is legal. But by various clauses in 
the Acts of 1867, 1879 and 1880, the following 
alterations are allowable : — 

i.r— To make the liabilities of the directors 
unlimited. - 

2. — To reduce the capital and shares. 

3. — To divide the shares into shares of 
smaller amounts. 

4. — To create reserve liability. 

5. — To return undivided profits in reduc- 
tion of paid up capital. 

The memorandum of association may in Regulations as 
in the case of a company limited by shares, Association, 
and shall in the case of a company limited 
by guarantee, or unlimited, be accompanied 
when registered by articles of association, 
signed by the subscribers to the memoran- 
dum, and prescribing such regulations tor 
the management of the company as the 
subscribers to the memorandum of associa- 

• 

tion shall consider expedient. These articles 
shall, in case of a company limited by 
guarantee, or unlimited that has a capital 
divided into shares, state the amount of 
capital with which the company proposes 
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Registration of 
Memorandum 
and Articles. 



to be registered, and, in case of a like 
company that has not a capital divided 
into shares, state the number of members ; 
and each subscriber shall take one share 
at least, and write opposite his name the 
number of shares he takes. The articles 
shall be printed ; stamped as if they were 
contained in a deed ; and signed by each 
subscriber, in the presence of, and attested 
by, one witness. After registration, they 
are as binding on the members as though 
each member had personally signed and 
sealed them. 

The memorandum and articles of associa- 
tion shall be registered and retained by the 
registrar, who shall certify under his hand, 
that the company is incorporated and (if 
such is the case) limited. 

A certificate of incorporation of any com- 
pany given by the registrar, shall be con- 
clusive evidence that all the requirements of 
the Act have been complied with, at any 
rate as regards registration. 

Every member has a right, on payment of 
JJiTSticfeson ^ shilling, to have forwarded to him a copy 
demand. Qf ^]^q memorandum of association with the 

articles annexed. 
Companies not No Company shall be registered under a 

to have identical •j .• . ..v • •« 

names. name identical with, or even similar to, one 

already in existence ; except in cases where 
the company which is already in existence 



Effect of 
Registration. 



Member to 
receive copies of 
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is in the course of being dissolved, and 
testifies its consent in such manner as the 
registrar directs. 

All shares in companies are personal intSest^in 
estate ; the one exception being New River 
shares, which are considered real property. 
Each share shall, in case of a company 
having a capital divided into shares, be 
numbered ; and also capable of being trans- 
ferred in the manner authorised by its 
regulations. Such transfer must be open Transfer of 

shares* 

and bond. fide, or it cannot be supported. 
[Costelld's Caset 2 D. F. and J., 302). Such 
transfer must not be made to an infant, for 
he is incapable of entering into a binding 
contract ; therefore it would be voidable on 
the infant's attaining his majority. (Lumsden's 
Case, L. R. 4, Ch. 31. Goock's Case, L. R. 8, 
Ch. 266). 

The subscribers to the memorandum of Definition of 
association of any company under this Act, 
shall, upon the registration of the company, 
be entered as members on the register ; and 
every person who has agreed to become a 
member, and whose name is entered on the 
register, shall be deemed to be a member. 
{Portal V. Emfiiens, 1 C. P. D., 201. Drum- 
mond's Case, L. R., 4 Ch., 772 to 780). 

An executor of a deceased shareholder Transfer of 
may transfer the shares, or other interest of Jersona/ 
the deceased member, although such executor ' 
is not a member of the company. 
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Register of 
Members. 



Annual list of 
Members. 



Every company shall keep a register of 
the shareholders containing the names, 
addresses, and occupations of the members, 
and a statement of the number of shares held 
by each member, distinguishing each share 
by its number ; it must also contain the sum 
of money paid, or agreed to be considered as 
paid, on the shares of each member; the 
date at which the name of any person was 
entered in the register ; and the date when 
he ceased to be a member. 

Every company with a capit^il divided 
into shares shall, once at least every year, 
make out a list of members who are members 
on the fourteenth day after the day on which 
the ordinary general meeting is held. This 
list shall contain the names, addresses, and 
occupations of all the members therein 
mentioned ; also the number of shares held 
by each member, and shall also contain a 
summary of the following particulars :— 

I. — The amount of capital and number of 
shares into which it is divided. 

2. — The number of shares taken up from 
the commencement of the company up to 
the date of the summary. 

3. — The amount of calls made on each 
share. 

4. — The amount of calls received. 

5. — The amount of calls unpaid. 

6. — Total amount of shares forfeited. 
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7. — The names, addresses, and occupations 
of persons who have ceased to be members 
since last list was made. 

8. — The number of shares held by each. 

The list and particulars shall be contained 
in a separate part of the register, and shall 
be completed within seven days after such 
fourteenth day. 

A copy of this list must be forwarded to List to be 

■^•' forwarded to 

the Registrar of Joint Stock Companies. Registrar. 

The company^ are liable to a penalty of £^ penalty for not 
a day for not keeping a proper register. Register. 

The company must give notice to the oompanv to 
Registrar of Joint Stock Companies in all gj^« S °„^, 
cases in which, having a capital divided into capSaTinto*'^ °* 
shares, it has consolidated and divided its * 
capital into shares of larger amount than its 
existing shares ; or converted any portion of 
its capital into stock. The company must 
also specify the shares so dealt with, where- 
upon the provisions of the Act applicable 
to shares only shall cease as to so much of 
the capital as is converted into stock. The 
register shall be altered to show the amount 
of stock held by each member in the list of 
shareholders, instead of the particulars 
relating to shares formerly required. 

No notice of any trust, express, implied No entry of 

, „ , , , , trast in register. 

or constructive, shall be entered on the 
register, or be receivable by the registrar in 
the case of companies registered in England 
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or Ireland. {Heritage v. Paiue, 2 Ch., Div. 

594)- 

A register of the members, commencing 

from the date of registration, shall be kept 

at the registered ofiice of the company, and 

be open not less than two hours daily to the 

inspection of any person on payment of one 

shilling, or gratis to a member of the 

company. Such register may be closed by 

the company at any time or times, not 

exceeding thirty days in each year, after 

they have given notice by an advertisement 

in some newspaper circulating in the district 

in which the registered ofiice of the company 

is situated. 

Where there has been an increase in the 
capital of the company beyond the registered 
amount, or in the number of members 
beyond the registered number, notice of such 
increase shall be given to the Registrar 
within fifteen days after the date of the 
resolution authorising such increase of 
capital or members. 

In case of irregularity in the register, e,g, 
where default is made, or unnecessary delay 
takes place in entering the fact that any 
person has ceased to be a member of the 
company, the person aggrieved, or any 
member of the company, or the company 
itself, may apply to have the register rectified 
by the Court. Application in such case may 
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be made to a Judge of the High Court, or to 
a Judge sitting in Chambers, or to the Vice- 
Warden of the Stannaries, in the case of 
Companies subject to his Jurisdiction. 
{Ward V. Henry's Case^ L. R., 2 Ch„ 431). 
The Court or a Judge has the discretion as 
to granting such application. 

When a company is being wound up Liabiuty of 

present and past 

every past and present member shall be members as 

oontribntorles, 

liable to contribute to the assets of the 
company to an amount sufficient for pay- 
ment of its debts and liabilities, together 
with the costs, charges, and expenses of 
winding up, subject to the following 
exceptions : — 

I. — No past member shall be liable if he 
has ceased to be a member for one year prior 
to the commencement of such winding up, 
nor for any liabilities contracted after he 
ceased to be a member. 

2 — No past member shall be liable, unless 
it appears to the court that the existing 
members are unable to pay their share of 
the debts and costs of winding up. 

In a company limited by shares no contri- in company 
bution shall be required from any member ghare^ ^^ 
exceeding the amount payable in respect of 
his shares. If the company is limited by 
guarantee, no member shall be liable for a and by 

guarantee. 

larger amount than he has guaranteed. 
In the case of winding up a company. 
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contribatories. 



there are two classes of persons, called 
contributories, liable to contribute to its 
debts. A contributory is a '* person liable 
to contribute to the assets of a company in 
the event of the same being wound up." 
These two classes consist of the A and the B. 

The ** A " contributories are those who 
are members of the company at the 
commencement of the winding up, and are 
primarily liable for everything : they must be 
first individually exhausted (to the extent of 
their liability) before any B contributions 
can be called upon {Morris Case L. R. 7 Ch. 
200.) 

The " B " contributories are those past 
members who have ceased to be members 
within a year before the commencement of 
the winding up, and their liability is limited 
by the amount left unpaid on their shares by 
the A contributories, e. g. : If the A contri- 
butories have paid 15/- in the £, the B are 
liable to pay the other 5/-. 
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CHAPTER VIII. 

Companies as Traders. — Continued. 



Management of Companies. 

Every company shall have a registered ^n^e of*^ 
office, to which all communications may be company, 
addressed.. The address of such office, or 
of any change therein, shall be given to the 
Registrar. The name of the company is to 
be painted or affixed on the outside of every 
office or place of business of the company, 
in a conspicuous position. It must also be 
mentioned in all invoices, notices, bills of 
exchange, and other official publications. In 
case of default, a penalty is incurred by 
the company of £5 a day. 

Every company shall also keep a register S?)rt«fge«! 
ol all mortgages and charges specifically 
affecting it, and shall enter therein a 
description of the mortgage or charge 
created, together with the names of the 
mortgagees or persons entitled to such 
charge. The register is to be open for 
inspection by any creditor or member of the 
company at all reasonable times. Every 
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limited banking company, insurance com- 
pany, deposit, provident or benefit society, 
on the first Mondays in February and 
August in every year, and also before it 
commences business, must make the follow- 
ing statement, and hang it up in the office 
of the company : — 

I. — The capital of the company is , 

divided into shares of each. 

2. — The number of shares issued is 

3. — Calls to the amount of pounds per 

share have been made under which the sum 

of pounds has been received. 

4. — The liabilities of the company on the 
First day of January (or July) were : — 

Debts owing to sundry persons by the 
company : — 

On Judgment, £ 

On specialty, £ 



On notes or bills, £ 

On simple contracts, £- 



On estimated liabilities, £- 



5. — The assets of the company on that 
day were : — 

Government securities (here state the 

nature of them) £ 

Bills of exchange and promissory notes 

£ — 



Cash at the Bankers £- 
Other securities £ 
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Each member, and also every creditor 
of the company, is entitled to a copy 
of this statement on payment of 6d.. 
A promissory note, or bill of exchange, SSS^andXiUs 
shall be deemed to have been made, accepted, °* ®"^*"»8®- 
or endorsed, on behalf of the company, if 
made, accepted, or endorsed, in the name 
of the company, or by, or on behalf, or on 
account, of it by any person acting under 
the authority of the company. A general General 
meeting of every company shall be held at company, 
least once a year. 

Subject to the provisions of the Act, and Power to alter 
to the conditions of the memorandum oil^l^^^^^^ 

• , • / J 1 j.i_ resolntion. 

association, any company (and when the 
word ** company '* is used it means a 
company under the act) may, in general 
meeting, by passing a special resolution, 
alter all, or any of the articles of association ; 
and if any new regulations are passed by 
such meeting, and by special resolution, they 
shall be deemed to be, and shall have, the 
force of original regulations, and under those 
circumstances can only be altered in general 
meeting by special resolution. 
A special resolution is one that has been Definition of 

special 

passed by a majority of not less than three- resolution, 
fourths of such members of the company 
(entitled for the time being to vote) as may 
be present, either in person or by proxy, 
at any general meeting, of which notice 
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specifying the intention to propose such 
resolution has been duly given. Such resolu- 
tion must have been confirmed by a majority 
of members, either present or by proxy, at a 
subsequent general meeting, of which notice 
has been duly given and which has been 
held at an interval of not less than 14 days, 
nor more than one month, from the date of 
the meeting at which such resolution was 
first passed. A declaration by the chairman 
that the resolution has been carried shall be 
conclusive, unless a poll is demanded by five 
members, 
i^abrationof ^ ^^^^ ^f ^^^ special resolution shall be 
reso u one. printed and forwarded to the registrar, and 
recorded by him. It must be forwarded 
within fifteen days from the date of the 
confirmation of the resolutions. 
Examination of The Board of Trade may appoint 

company's "^ -^ * 

in**^ector iuspectors to examine into the aflfairs of any 

company, and to report thereon under the 
following circumstances : — 

I. — In the case of a banking company, 
that has a capital divided into shares, on 
the application of members holding not less 
than one-third of the whole shares issued. 

2. — In the case of any other company on 
the application of members holding not less 
than one-fifth of the shares issued. 

3. — In the case of a company not having 
its capital divided into shares, on the 
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application of not less than one-fifth in 
number of the shareholders. 

The application must be supported by ^u^t be*°° 
evidence sufficient to convince the Board ofl^f^^^^ 
Trade of the necessity for such examination. 

Any inspector may examine upon oath inspector may 

. . r .^ adi^nister oath. 

any servants, or agents, of the company as 
to the matter under enquiry, and the ser- 
vants, or agents, of the company are bound, 
under a penalty, to give all requisite assist- 
ance. 

The inspectors finally make their report 
to the Board and the costs of the proceedings 
are to be defrayed by the member who 
applied for the examination. The Board of 
Trade have, however, power to order the 
said costs to be paid out of the assets of the 
company. 

Any summons, notice, order, or other service of 

notice on 

document required to be served on the company, 
company, may be served by leaving the 
same, or sending it through the post in a 
prepaid letter addressed to the company at 
their registered office. If sent through the 
post, it must be posted in such time as to 
admit of its being delivered within the 
period prescribed for the service thereof. If 
any such document requires authentication 
by the company, it may be signed by a direc- 
tor, secretary, or other authorised officer, and 
does not require the seal of the company. 
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^racM^BM at Minates of the proceedings and resolutions 

meetings., of general meetings of the company, and of 
the directors or managers (where there are 
any), shall be duly entered in a book 
provided for the purpose ; and such 
minutes, if purporting to be signed by the 
chairman of the meeting at which such 
resolutions were passed, or by the chairman 
of the next succeeding meeting, shall be 
received in evidence in all legal proceedings. 

CiiiiB, when due. Under this Act, a call is considered owing, 
as from the day when such call was made, 
although it may be payable on some future 
day. {Re China Steamship Company, Dawes' 
Case 38 L.J., Ch. 512). The liability to 
pay the call, in case of the company being 

Debt by wound up, is a ** specialty debt," the heirs 

of the contributory being bound. {Buck v. 
Robson, L. R. 10, Eq. 629). 

2?caTO*of*death ^^ ^^^ Contributory dies, either before or 
after he has been placed upon the list of 
contributories (for it must be remembered 
that any one becomes a member of the 
company when he agrees to do so, and, 
therefore, before he can possibly be placed 
on the list), his personal representatives, 
heirs, and devisees shall be liable in due 
course of administration to contribute to the 
assets of the company in discharge of the 
liability of such deceased contributory. In 

or bankruptcy, case of the bankruptcy of a contributory, his 
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assigoees shall be deemed contributories, 
and may be called upon to admit to proof 
against his estate.* 

Any company may agree under its 
common seal, from time to time, to refer ; 
and may refer, in accordance with the 
Railway Company's Arbitration Act, 1859 
(22 and 23 Vict., c. 59), any existing or 
future diflference, question, or other matter 
whatsover, in dispute between itself and 
any other company, or person. 

* Under the new Bankraptcy Act, clause 54, sub-sec. 
2, it is enacted — *' On the appointment of a trastee, 
the property of the bankrupt shall forthwith pass to 
and vest in the trustee appointed." In future, there- 
fore, it would appear that in case of the bankruptcy of 
a shareholder, the trustee will be liable as contributory 
to the assets of the company, in case of its being 
wound up. 
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CHAPTER IX. 

Companies as Traders. — Continued. 



Company Winding up. 

SdOT^Jhicha^ ^ Company may be wound up by the 
E'Si'by Court :- 

^°'^* I. — Whenever the company has passed a 

special resolution requiring the company to 
be wound up by the Court ; 

2. — When it does not commence business 
withm a year from its incorporation, or 
suspends business for twelve months ; 

3. — Whenever the members are reduced 
in number to less than seven ; 

4. — Whenever the company is unable to 
pay its debts ; 

5. — Whenever the Court is of opinion that 
it is just and equitable that the company 
shall be wound up ; ^ 

Commencement The winding up of a company by the 

of winding np 

by court, Court shall be deemed to commence at the 

time of the presentation of the petition for 
winding up. The Court may, after presenta- 
tion of the petition for winding up, and 
before making an order, restrain further 
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proceedings in any action, or suit, against 
the company, on the application of the 
company, or of any creditor or contributory; 
and on such terms as it thinks fit. 

Upon hearing the petition, the Court may course to be 
dismiss the same, with, or without, costs ; coSS^on ^ 
may adjourn the hearing conditionally, or petition, 
unconditionally, or make any order that it 
deems just. 

When an order for winding up has been Actions and 

J, , -1^ .• .^ suits to be 

made, no act, suit, action, or other pro- stayed after 
ceeding, shall be proceeded with, or winding up. 
commenced against, the company without 
leave of the Court. 

When the order is made, a copy of it copy of order to 
must be sent, forthwith, to che Registrar, Regfstear. 
who must make a minute of it in his books. 

The Court may stay proceedings in Power of court 
relation to the winding up of a company on proceedings, 
application by motion of any creditor, or 
contributory, upon proof that such pro- 
ceedings ought to be stayed. In all matters 
connected with the winding up, the Court 
will have regard to the wishes of the 
creditors, or contributories, as proved by 
sufficient evidence. 

For the purposes of winding up a company Appointment of 
and assisting the Court therein, there may liquidator, 
be appointed a person, or persons, called 
official liquidators. The Court may appoint 
them either provisionally, or otherwise, as it 
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thinks fit. If more than one is appointed, 
the Court shall declare whether one, or all, 
are to act in any particular case. It will 
also determine the amount of security to be 
given by such official liquidators, or any of 
them. Any official liquidator may resign, or 
be removed by the Court, on due cause 
shown ; and any vacancy in the office will 
be filled by the Court. The Court may also 
direct what renumeration is to be paid to 
each official liquidator. The official liquidator 
shall be described as such, and not by his 
individual name ; and he shall take into his 
custody all the property and eflfects of the 
company whatsoever, as he is trustee for 
the creditors. (Black S» Go's, Case, L. R., 8 
Ch., 254., et seq.) The official liquidator 
shall have power, with the sanction of the 
Court : — 

I. — To bring or defend any action, or suit, 
or other legal proceeding, in the name and 
on behalf of the company. 

2. — To carry on the business of the 
company, if it is advantageous to do so, in 
the interest of the winding up. 

3. — To sell the real and personal property 
of the company by public auction, or private 
treaty, either whole or in parts. 

4. — To do all acts necessary to be done, 
and, where necessary, may use the company's 
seal. 
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5. — To receive dividends due to the 
company from the bankruptcy of any 
contributory. 

6. — To draw, accept, make, and endorse 
any bill of exchange or promissory note, in 
the name and on behalf of the company, and 
to raise money, when required, upon the 
the security of the assets of the company. 

7. — To take out, in his official name, 
letters of administration to any deceased 
contributory, and also to do any other act 
that may be necessary for obtaining pay- 
ment of any moneys due from a contributory. 

8. — To do and execute all other things 
that may be necessary for winding up the 
affairs of the company, and distributing the 
assets. 

All these powers may be exercised without ^^^^^ 
the intervention if the court, if the court so 
direct. The official liquidator may also, 
with the consent of the court, appoint a 
solicitor to assist him. If the ofiicial 
liquidator is a solicitor, he shall not employ 
his partner as the solicitor to assist him. 
{Universal Telegraph Co., 19 W.R. 297, 23 
L.T. 884.) 

After making the winding up order, the ^^^^^^^j^*"-* 
Court shall settle, as soon as possible, a list assets, 
of the contributories, and shall cause the 
assets of the company to be collected and 
applied to the payment of its debts. The 
Court shall distinguish between the persons 
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who are contributories in their own right, 
and those who are such as representatives 
of others, or liable for the debts of others. 

The Court may make an order on any 
contributory directing him to pay any 
moneys due from him, or the estate he 
represents; and when the company is not 
limited, it may allow to such contributory, 
by way of set off, any moneys due by the 
company to him, or to the estate he 
represents. It will not, however, allow as a 
set-off any moneys due to him in respect of 
any dividend or profit. 

When the affairs of the company have 
been completely wound up, the Court shall 
make an order that the company be dissolved 
from the dkte of such order, and it shall be 
dissolved accordingly. Such order shall be 
reported by the ofhcial liquidator to the 
Registrar, who shall make a minute in his 
books of such dissolution. 

Having thus far dealt with a winding up 
by the Court, we will consider briefly 
another mode of bringing about the same 
result, and that is a voluntary winding up. 
This may take place : — 

I. — Whenever the period fixed for the 
duration of the company by the articles of 
association expires, or upon the occurrence 
of any event which Jjas been provided for 
by the articles of association as a cause ot 
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dissolution, and the company has passed a 
resolution in general meeting that the 
company is to be wound up voluntarily : 

2. — Whenever the company has passed a 
special resolution that it be wound up 
voluntarily : 

3, — Whenever the company has passed an 
extraordinary resolution to the effect that 
it has been proved to their satisfaction that 
the company cannot, by reason of its 
liabilities, continue its business, and that it 
is advisable to wind it up. 

An extraordinary resolution is one which 
. is passed in such a manner as would, if 
it had been confirmed at a subsequent 
general meeting, have been a special reso- 
lution. 

A voluntary winding up shall be deemed Commencement 

of volantary 

to commence from the time of passing the^^^ingup. 
resolution authorizing such winding up, 
from which time the company will cease 
to carry on business except in so far as is 
necessary for the purpose of the beneficial 
winding up. 
All transfers of shares taking place after incidents of 

▼ftlnntftry 

the date of the commencement of the winding ap. 
winding up shall be void, except transfers 
made by the liquidators, or with their 
sanction. Notice of the special or extra- 
ordinary resolution passed for the voluntary 
winding up of a company, shall be given 
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by advertisement in the London Gazette for 
England ; in the Edinburgh Gazette for Scot- 
land ; and the Dublin Gazette for Ireland, 
a voiSnta^^"' The following consequences shall ensue 
winding up. upon the voluntary winding up of a 
company. 

I. — The property of the company shall be 
applied in satisfaction of its liabilities, pari 
passu, and shall, unless it be otherwise 
provided by the regulations of the company, 
be distributed amongst the members accord- 
ing to their interests in the company. 

2. — Liquidators shall be appointed for the 
purpose of winding up the company and 
distributing its property. 

3. — The company in general meeting shall 
appoint liquidators and fix remuneration, 
and upon such appointment, all the powers 
of the directors shall cease, unless the 
company in general meeting, or the 
liquidators, sanction their continuance. 
One OT more Where Several liquidators are appointed, 

uqmdators can g^^^y power they possess may be exercised 

by any one, or more, as may be determined 
at the time of their appointment. In default 
of such determination, by any number not 
less than two. These liquidators may, with- 

Powers of t. ^ » 

uqnidator. out the sanction of the Court, exercise all the 
powers given to official liquidators. They 
may also settle the list of contributories, and 
make calls on all or any of the contributories 
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to the extent of their liability, to pay all, or 
any, sums they may deem necessary to 
satisfy the debts of the company, and the 
costs of winding up. The liquidators shall 
also pay the debts of the company, and 
adjust the various rights of the contributories 
amongst themselves. 

A company, for the purposes of winding up, Power of 

. company to 

may, by extraordinary resolution, delegate delegate 
to its creditors the power of appointing all, 
or any, of the liquidators. In default of 
appointment by the company, the Court may 
appoint on the application of a contributory. 

In case of a voluntary winding up, the po^^y of 
liquidators may summon general meetings of caii a general 
the company for any purpose they think fit ; "®* *' 
and if the winding up proceedings last more 
than a year, they shall call a general 
meeting at the end of the first year, and of 
each succeeding year, or as soon after 
as may be convenient. They shall at such 
meeting give an account of their transactions. 

The company in general meeting, subject vacancies 
to any agreement with their creditors, may Hquidatorg. 
fill up any vacancy that occurs by death, 
resignation, or otherwise, in the office of 
liquidator ; and a general meeting for that 
purpose may be convened by the remaining 
liquidators. 

At the conclusion of the winding up, the 
liquidators must call a general meeting of 
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the company, and present their accounts. 
Such meeting must be called by advertise- 
ment, specifying time, place, and object 
thereof. Such advertisement must be 
published one month before such meeting in 
the respective Gazettes of the three Kingdoms. 
The liquidators must also make a return to 
the Registrar of such meeting having been 
held, and its date. 

The voluntary winding up of a company 
is no bar to the right of any creditor to 
have the same wound up by the Court; 
and the Court will grant such application 
if it is of opinion that the rights of such 
creditor will be prejudiced by a voluntary 
winding up. 

When a resolution has been passed to 
wind up voluntarily, the Court may make 
an order directing that such voluntary 
winding up shall continue, but be subject 
to the supervision of the Court which will 
thereupon direct the proceedings. A peti- 
tion for such supervision shall be deemed 
to be a petition for winding up the company 
by the Court. 

In determining in what manner a com- 
pany is to be wound up, and in all matters 
relating to the winding up under super- 
vision, the Court may have regard to the 
wishes of the creditors, or contributories, 
as expressed in general meeting. When 



COMPANY WINDING UP. 6l 

the Court makes an order for winding up ^T^'lnt'^"* 
under supervision, it may, in such order, UJS|iJ^^*° 
or by subsequent order, appoint additional au^^gion. 
liquidators, whose powers shall be identical 
with those originally appointed by the com- 
pany. The Court may also remove any 
liquidator that it apiDoints, and fill up the Bflrect of order 

^ ;^ , . of Court for 

vacancy so caused. Where an order is winding up 

subject to 

made for a winding up subject to the super- supervision. 

vision of the Court, the liquidators appointed 

may, subject to any restriction imposed by 

the Court, exercise all their powers without 

the sanction, or intervention, of the Court 

in the same manner as if the company were 

being wound up altogether voluntarily. 

When the company is being wound up by, Disposition of 

property after 

or subject to, the supervision of the Court, the commence- 
ment of winding 

all dispositions of the property and effects of up- 
the company, and every transfer of shares 
made between the commencement of the 
winding up and the order for winding up by 
the Court, shall be void, unless the Court 
otherwise directs. 

The books of any company that is being Disposal of 
wound up shall be evidence' of the truth of nients, and 
all matters therein contained as between the 
various contributories of the company. 
Where any company is about to be dissolved 
after having been wound up by, or subject 
to, the supervision of the Court, the books, 
accounts, and documents of the company, 
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and of the liquidators, may be disposed of in 
such way as the Court directs. But where 
it has been wound up voluntarily, then in 
such way as the company by an extra- 
ordinary resolution directs. 

The 158th section of the Act of 1862 is a 
very important one, dealing, as it does, with 
the various classes of debts admissible to 
proof against the company. It directs as 
follows : — ** In the event of any company 
being wound up under this Act, all debts 
payable on a contingency, and all claims 
against the company, present or future, 
certain or contingent, ascertained or sounding 
only in damages, shall be admissible to 
proof against the company, a just estimate 
being made, so far as is possible, of the 
value of all such debts or claims as may be 
subject to any contingency or sound only in 
damages, or for some other reason do not 
bear a certain value." On this clause there 
has been considerable litigation. As to the 
effect of this clause, and the cases that have 
been decided on it, see Buckley on 
Companies, 4th Ed., p. 312. 

The Act also provides for the prosecution 
of delinquent directors in the case of winding 
up by the Court and in case of voluntary 
winding up. The Court also provides for 
the prosecution in all cases of perjury com- 
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mitted by any person in connection with 
such winding up. 

The Board of Trade may appoint S'SJUJ '^'^** 
registrars, and other servants, for the ^^^ 
registration of companies. It may regulate 
their duties ; may determine the places at 
which the offices for registration are to be 
established ; may direct a seal to be 
prepared for the authentication of any 
document connected with such registration ; 
and generally direct this branch of the 
subject. 

According to the Act a ** Joint Stock PjJ^J^gJ^J 
Company is a company having a permanent ^®™P*"y*" 
paid up, or nominal, capital of fixed amount, 
divided into shares also of fixed amount, 
or held and transferable as stock, or divided 
and held partly in one way and partly in the 
other, and formed on the principle of having 
for its members the holders of shares in such 
capital or the holders of such stock, and no 
other persons ; and such company when 
registered with limited liability under this 
Act shall be deemed to be a company 
limited by shares." 

The effect of registration is that the Effect of 

1 ^ t t 1 registration of 

company becomes incorporated and has a company, 
common seal and also has perpetual 
succession with power to hold lands. A 
certificate of incorporation given at any 
time to any company registered under this 



64 MERCANTILE LAW. 

part of the Act is conclusive evidence that 
all the requirements of the Act have been 
fulfilled. 
Table A. effoct jablc A of the Companies' Act, 1862, 
regulates the management of a company 
limited by shares ; provides for making 
calls ; gives power to directors to receive 
all calls in advance ; and provides for the 
transfer of shares. The transfer of any 
share in the company shall, however, be 
executed both by the transferor and the 
transferee, and the transferor shall be 
deemed the holder of such share until the 
name of the transferee is entered in the 
register book in respect of such share. 
Companies as traders are therefore very 
important bodies, and the subject has 
received rather more notice in these pages 
than was originally intended. The Act 
regulating companies was passed for 
the purpose of preventing large and fluc- 
tuating bodies from carrying on trading 
operations without some responsible head 
liable for their debts and engagements. It 
will easily be seen that great mischief might 
arise from persons dealing with such a body, 
and not knowing with whom they were 
contracting, or who was responsible for the 
liquidation of their claims. 
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CHAPTER X. 

Principal and Agent. 

This branch of law is closely allied to that ^^^^^'^^'^ 
of partnership ; for it will be remembered 
that, as applied to partnership, it is a well- 
established rule that each partner is a 
principal, and each is agent for the other ; 
and that being so, each partner is liable for 
the fulfilment of the other's contracts, so far 
as they have been entered into in the 
ordinary course of the partnership business. 
The established rule as regards principal and 
agent, is this — that the principal is liable for 
the acts of his agent, so far as they have 
been performed in the course of his 
principars business. Now the position of 
a principal is too well known to require 
explanation ; but the question as to what is 
an agent, and how far his principal is liable 
for his engagements, is not quite so easily 
disposed of. 

** An agent is one who undertakes towhatisan 
transact some business, or to manage some **^®°*^ 
affair for another, by the authority and on 
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account of the latter, and to render an 
account." 

Persons who are disqualified in other 
relations of life from acting on their own 
responsibility, on account of various dis- 
abilities, can act as agents. 

acent™*^^^ Infants, married women (who are always 

considered as agents for their husbands and 
may pledge their credit for necessary 
household expenses), and aliens, may all 
occupy the position of agent. 

be ag^nte?*^"*** Luuatics or idiots are incapable of acting 
as agents, not only on account of their 
mental condition and consequent unfitness 
for the post, but also, it is presumed, on 
account of the difficulty of finding a 
principal. 

How agent may An agent is appointed in several ways. 

be appointed. o srtr j 

He may be appointed verbally, in writing, or 
by deed. The Statute of Frauds requires 
the appointment of a certain class of agents 
to be in writing ;* and if an agent is to 
execute a deed for his principal, the appoint- 
ment of such agent must be by deed. The 
appointment of an agent may be either 
general, or special : general where it applies 
to all acts connected with the business of 
the principal, and special, where it applies 
to some spe'cial act for the performance of 

* See Appendix. Statute of Frauds. 
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which the appointment has been made. An 

agent once appointed cannot delegate his ^^^^^^g?*'* 

authority, but must act personally in the a»*^ority. 

business for the performance of which he 

was appointed. 

An agent can be appointed by any one who can 
who is competent to perform the ordinary 
duties of life ; for whatever a man has 
power to do for himself he can appoint 
another to do for him. 

There are two important classes of agents, J"*®***" *°^ 
viz. : — Factors and Brokers. Factors are 
entrusted with the goods they have to sell. 
Brokers are the parties who contract for 
the sale, but who have not got possession 
of the goods. 
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CHAPTER XI. 

Principal and Agent. — Continued. 



Mutual Rights of Principal and Agent. 

The relation of principal and . agent 
requires the consent of both parties, for no 
one can be the agent of another without his 
consent. There must, therefore, be either 
an express, or tacit appointment, or a 
subsequent ratification of some act done, to 
constitute the relationship of principal and 
agent. [Markwick v. Hardingham, 15 Ch., 
Div. 349). 

QoaimcationB of Xhe first qualification of an agent should 
be capacity to perform the duties expected 
of him ; if he is not possessed of such, he is 
liable to his principal for loss incurred 
through his own incompetence. {Harmer v, 
Cornelius f 5 C. B. N. S., 236. Pappa v. Rose, 
7 L. R. C. P. 32). 

his daties, The duties that he has to perform depend 

upon the instructions that he received on 
his appointment ; and those instructions, 
whether expressed in writing, or implied, 
must, so far as possible, be followed. 
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Whatever may be the agent's instructions 

he cannot carry them out legally if they are 

a fraud upon a third party. The law in all 

such cases being that fraud vitiates every 

contract, therefore, the contract between the 

principal and agent exists only as long as it 

is cemented by morality, for there can be no 

agency between persons guilty of fraud ; 

each of them in such a case being personally 

liable. (Ludgater v. Love, 44 L. T., 694. 

Heugh V, Earl Abergavenny, 23 W. R., 40 — R.) 

An agent is also responsible tor the acts of '^■p®'****^^- 

those whom he employs in connection with 

the business of his principal. {Swire v. 

Francis, 3 App. Cases 106). If an agent 

exceed his authority, he is liable for the 

consequences, and any loss sustained will 

fall upon himself; the advantage (if any) 

going to the principal. {Russell v. Palmer, 

2 Wils., 325). 

It is obvious that good faith is a necessity ^**^ 'a**h 

° "' necMsary. 

between persons acting for each other. 
This virtue, for such it may be called, has 
been adverted to in the chapter on partner- 
ships ; and it applies with equal force to the 
law of principal and agent. No agent is, cannot act 
therefore, allowed to purchase the goods prinSS^i.*" ^ 
consigned to him for sale, unless with the 
knowledge and consent of the principal. If 
an agent be employed to purchase goods, 
and he purchase them on his own account, 
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in order to sell them at a profit for his own 
advantage, he is considered as the trustee 
for his principal, and is bound to render an 
account accordingly. [Taylor v, SalnwUi 2 
My. and Cr. 139.) 
Must exercise jf goods are Consigned to an agent or 
factor, both the former and latter are liable 
for their safety ; at any rate, so far as this, 
that they are bound to take the same 
reasonable care of them as they would do of 
their own, (Coggs v. Bernard, Ld. Rayjnond, 
917.) If, in spite of all care, the goods are 
stolen, or burnt, or destroyed, or damaged 
by an accident, the agent will not be liable, 
unless, by some improper act of his own, he 
contributed to such loss. (Davis v. Garrett, 6 
Bing 723.) 

He must insure, or endeavour to do so, all 
goods committed to his care ; and if he is 
not able to effect such insurance, he must 
acquaint his principal with the fact. He 
must also sell at the price fixed by his 
instructions, and must keep within the terms 
specified by his principal, according as they 
may be affected by the fluctuations of the 
market, {cimart v, Saunders, 5 C.B., 895.) 

An agent is not responsible for the sub- 
sequent bankruptcy of a customer if he has 
exercised a sound discretion in his dealings 
with him, such as is usual in the ordinary 
course of business ; and has given such 



most insure, 



must abide by 
iistructions. 



Effect of 
bankruptcy of 
customer. 
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information to his principal as would enable 
him to form an idea of the solvency, or 
otherwise, of such customer. In order, 
however, to avoid losses arising from this 
cause, there is, in some cases, an agreement 
made between the principal and agent 
whereby the agent, in consideration of an 
increased commission, or some equally 
powerful motive, guarantees the solvency of 
the person with whom he deals. In such 
cases the agent is called a Dd credere agent 
{Mackenzie v, Scott, 6 Bro. P. C, 280) and 
becomes by reason of his increased com- 
mission liable, on the sale of the goods, to pay 
his principal the amount of his purchase 
money, when due, if the buyer fails to do so ; 
the buyer being primarily liable to the 
principal for such debt. {Morris v, Cleasby, 4 
M. and Selw, 574). 

It is usual to compensate agents for the Rights of agents 
performance of the ordinary duties entrusted pSic5>ais. 
to them by the payment of a commission, *.^., 
an allowance of a certain percentage, either 
on the actual amount, or value, of the 
business done. Such commission being 
fixed, either by special agreement, or in 
accordance with the usages of the trade^ or 
the customs of the place, in which such 
agent is engaged. It is usual for the whole 
duty of the agent to be performed before he 
is entitled to receive his commission, but 
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where he has received his instructions to 
perform certain duties, and the subsequent 
conduct of his principal renders the per- 
formance of such duty impossible, he is 
entitled to his commission. (Topping v. 
Healy, 3 F. and F., 325). Where his non- 
performance is occasioned by some un- 
preventible calamity, or some known usage 
of trade, he would also be entitled to his 
commission. (Reed v. Rann, 10 B., and 
commwBion not Cressw., 438). He Cannot, however, recover 

recoverable, in ' ^•^ ' ' 

giseof unlawful jjig commission for the performance of 
services in any illegal transactions ; such as 
being agent for the sale of smuggled goods, 
or for the purchase of a ship to be engaged 
in the smuggling trade, or for the sale of any 
public office ; all these things being contrary 
to public morality, and illegal in the eyes of 
the law. (Haines v. Busk, 5 Taunt., 521). 

negligence, An agent is only entitled to his commission 

on having performed faithfully, and to the 
best of his ability, the duty entrusted to him. 
The commission is only the consideration to 
be paid on such performance, and the agent 
will forfeit his title to it by gross negligence, 
incapacity, or misconduct. {Hill v. Feather- 
stonekaugh, 7 Bing, 569.) He will also suffer 
the like penalty in cases such as the 

or fraud. foUowing, ^.^. — If he should, for fraudulent 

purposes, confound the money or property 
of the principal with his own ; or should go 
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beyond his instructions, and thereby create 
a loss to his principal ; or if he should act in 
a manner calculated to injure his principal. 
In all such cases he will be liable to account 
to his principal. (Clarke v. Tipping, g Beav., 
284. 

If an agent has agreed to give all his time Disability of 

agent' to trade 

to the business of the principal, and he after- privately, 
wards engages in other occupations for the 
purposes of gain and compensation, both 
gain and compensation will belong to the 
principal. (Gardner v. McCutckeon, 4 Beav., 

535)- 

An agent is entitled to be paid all expenses Agent entiUed 

ji_i« -.I .- fii to reasonable 

incurred by him m the prosecution of the expenses, 
principal's business ; such as charges for 
warehouse or offices, repairs, journeys 
undertaken on the business, and all acts 
done for the furtherance of the principal's 
interest. These expenses, as well as law 
expenses undertaken on the responsibility of 
the principal, the agent can recover. (Curtis 
V. Barclay J 5 B., and Cress., 141). The 
charges and expenses must, of course, be 
incurred bond- fide, and without default, on 
account and in the ordinary course of the 
principal's business. (Capp v. Topham, 6 
East., 392). An agent is also entitled to all 
payments made by him on account of ' 

expenses or advances on goods. If the and advances, 
agent has incurred losses or sustained 
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damages, without any fault of his own, or by 
following out the express instructions of his 
principal, he will be entitled to compensation. 
(A damson v, Jarvis, 4 Bing., 66). 
Injury to third Agents who innocently commit any 
°o^^*»^*y ^ wrongful act against the property of a third 
person whilst acting under the authority of 
their principals, and without knowledge of 
the character of the act, will be entitled to 
be repaid any damage or loss they may 
sustain. {A damson v. Javvisy 4 Bing., 66). 

Sen?can Wnd* ^\ ^^ sometimcs a questiou of importance 
principal. ^^ ^^ what extent an agent has authority to 

bind his principal. Now we have seen that 
an agent is sometimes appointed specially <t ue., 
for the performance of some speciad act ; or 
he may be appointed to act generally. In 
the former case his authority to bind his 
principal would be limited by the document 
appointing him ; in the latter case he would 
have authority to bind his principal to the 
customary extent in all matters connected 
with his business. (Whitehead v Tuckett, 
16 East., 400). 



75 



CHAPTER XII. 

Principal and Agent. — Continued. 



Mutual Rights of Principals and Third Persons. 
The master of a ship has an implied Master of ship 

'^ ^ can bind owner. 

authority to borrow money for the purposes 
of repairing and paying the charges of such 
ship. He can as an implied agent therefore, 
without the owner's knowledge, bind him by 
contracting a loan for such purposes. 
(Beldon v, Campbell y 6 Exch., 886). If an 
agent exceed his authority in any matter, 
e,g,, by contracting outside the scope of his 
authority, and the principal afterwards where third 

person has 

ratines such contract, the latter thereby remedy against 

"^ principal. 

makes himself liable for the act of his agent, 
and must take the responsibility of the whole 
contract. The authority given to the agent, 
however limited, ought not to be exceeded, 
as the relative position of principal and 
agent is very strictly maintained by the 
Courts. (Dunn v. SimminSy 41 L. T., 783). 

Payment of money to an authorized agent carrier as third 

periKm. 

IS considered as payment to the principal. 
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Liability of 
principal for 
torts of agent, 



and for fraud. 



and a delivery of goods to the agent, or ser- 
vant, of a carrier, is a delivery to the carrier, 
who is thenceforth responsible. 

A principal is also, to a certain extent, 
responsible to third persons for the wrongs 
committed by his agent while engaged in 
agency business. {Freeman v. Rosher, 13 Q.B. 
780). A principal is also liable for the negli- 
gence of his agent, e,g, if he shoe the horse 
of one of his customers and lame it, or if he 
drive his master's carriage so negligently as 
to cause an accident to any person, or to 
the property of any person. (Lyons v, Martin, 
8 A. & E., 512). It has been held that the 
principal is also liable for the frauds of his 
agent, when such frauds have been com- 
mitted in the ordinary course of agenc}' busi- 
ness, and the reason jof this seems to be that 
the principal, having accepted an agent as 
his representative, must take the conse- 
quences of his own appointment. C. J. Holt 
in the case of Hern v. Nicholls, 1 Salk, 289, 
says : — •* Seeing that some one must be a 
loser by the deceit, it is more reasonable 
that he who employs and confides in the 
deceiver should be the loser than a stranger." 

A principal is not usually criminally liable 
for the acts of his agent, unless they were 
done by his instructions ; but the proprietor 
of a newspaper who employs an editor to 
publish and manage it generally, would be 
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liable for a libel that appeared in its columns, 
although it could be proved that such 
proprietor took no active part in the publi- 
cation of such newspaper, and was ignorant 
of its contents. (Reg v. Ilolbrook, 4 Q.B.D. 
42. 

As we have before observed, the principal 
is bound by the acts of his agent done under 
his authority, or with his consent, or subse- 
quently ratified by him ; in all such cases the 
principal is entitled as against third persons 
to the benefit and advantages of such acts. 
{Small V. A twoody 1 Younge, 407.) This doctrine 
applies more especially to all contracts that 
the agent enters into in his principal's name ; 
for when this is done, the principal becomes 
the sole contracting party, and there is no diffi- 
culty in fixing him with the liability. He is the Agent can act in 

name of 

party to sue, or be sued thereon. An agent pnncipaL 
may, however, act for the principal without 
disclosing his name, and the principal may 
nevertheless sue and be sued upon such 
contract, as though he had personally made 
it. {Simms v. Bond, 5 B. and Ad., 393). 
Young V. Wkitey 7 Beav. 506). 
The principal would not be liable on his Besoit of agent 

• r 1 1 lit trading'aa 

agent s contracts 11 the latter had been principal, 
treated as the principal and exclusive credit 
had been given to him as such. Therefore a 
factor to whom goods are delivered for sale, 
is usually treated as the sole contracting 
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party ; and the real principal cannot sue or 
be sued on his contracts. The purchaser 
may set off any claim that he may have 
against the factor. (Warner v. McKay ^ i M. 
agSTSflSwt of. and W., 595). Payments made to the agent 
are considered as made to the principal in 
all cases. where the agent is authorised to 
receive them, whether the authority is given 
expressly, or arises from the usage of trade. 
^rtMildto {Baring v. CorrUy 2 B. and Aid., 137). If an 
conmenced*b°° ^S^^* P^Y away mouey for his principal, or 
agent. deliver goods belonging to him under 

circumstances that will entitle the former to 
recover either, eg, in case of a deposit on 
account of a purchase where the bargain is 
rescinded, the principal can maintain the 
action for recovery in his own name. [Duhe 
of Norfolk V. Wortley, 1 Camp., 337. 
Stevenson v. Mortimer, Cowp. 805.) Thus 
if an agent dispose of goods for his principal 
on credit, when the usual custom of the trade 
in those goods is that the payment shouJd 
be lor cash, although the principal affirm the 
transaction, yet he may afterwards, in 
default of payment to his agent, recover the 
property in his own name. fV/iltshire v. 
Sims, • I Camp., 258). Where money has 
been illegally obtained from an agent in 
the ordinary course of business the principal 
may also recover it in his own name. 
(Stevenson v. Mortimer, Cowp., 805). 
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Principal and Agent. — Continued, 



Mutual Rights of Agents and Third Persons. 
If a factor, or agent, makes a contract in contractB 

' ^ between agenta 

the subject matter of which he has an *°? ****^ 

'' persons ; 

interest, or property, he may maintain an ***^*y *® ■"•• 

action in his own name. An auctioneer 

may maintain an action and sue in his own 

name for the value of goods sold by him, 

either by public auction, or by private 

contract. (Williams v. Millington, i H. Bl., 

8i). An auctioneer is primarily considered Anctioneer as 

agent. 

the agent for the seller of the goods ; but 
after the goods are knocked down, he is the 
agent for both parties, and the purchaser is 
presumed to give him authority to write 
down his name as such purchaser. He 
may sue him in his own name, as well as in 
the name of the principal. ( Williams v. 
Millington, supra). An auctioneer cannot 
sell on credit nor delegate his authority even 
to his clerk. He has a lien on property 
consigned to him for sale to cover his 
charges and commission. 
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of disclosed 
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When agent 

personally 

Uable. 



LiabiUty of 
agent on mis- 
representation. 



Oontraot yoid 
on death of 
principal. 



If an agent makes a contract in his own 
name on behalf of an undisclosed principal, 
he can personally maintain an action ; and if 
a deed has been executed by him for the 
purposes of such contract, he is the only 
person who can sue on it. The law will not 
allow any person who is not a party to a 
deed, or mentioned in it, to take action 
upon it. {Sims v. Bond, 5 B. and Ad., 393). 

An agent, as we have seen, incurs no 
liability {i.e, personal liability) to third 
persons when he contracts for a known 
principal if all the circumstances of the 
transaction are disclosed. Of course, an 
agent may bind himself personally by an 
express obligation. {Kendray v, Hodgson, 5 
Esp., 228. Paice v. Walker, 5 Ex., 173.) If 
no principal is named, the agent himself is 
liable ; but in case the party with whom he 
has contracted finds out who the principal 
is, such party may charge the principal with 
^he liability, or look upon the agent as 
responsible. (Cooke v. Wilson, 1 C. B. N. S., 

153)- . 
If a man hold himself out as an agent for 

a principal who has no existence, or who 

has given him no authority to act, such 

agent makes himself personally liable, {Kelnet 

V Baxter, 2 L.R.C.P., 174.) 

If the parties to a contract at the time of 

making it were ignorant of the death of the 
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principal — death acting as a revocation of 
the agent's authority — the agent will not be 
responsible for the transaction, neither will 
the estate of the deceased principal. (Blades 
V. Free, 9 B. and Cresw., 167). 

The following point, owing to various con- Payment by 
flicting decisions, remains rather obscure : — under mistake, 

. 1- ^ r who liable for 

If an agent receive money from a client for repayment, 
his principal, under circumstances that 
would entitle the person who paid it to 
recover, is the agent personally liable for 
the repayment ? Of course the difficulty 
will disappear if the agent has paid the 
money to the principal, as the liability 
would then remain with the latter. This 
was decided in the case of Bullet v. Harrison, 
Cowp., 565. But if the agent has not paid 
the money to the principal, and the 
purchaser brings an action against the for- 
mer, on account of the goods not being equal 
to sample, and recovers damages, is the 
agent personally liable for the payment 
of such damages? This is the point 
that is not yet settled, owing to the 
variety of circumstances under which it 
arises. It is, however, laid down in a case Deciaion as to 
of some importance, that an agent who in ca*^v. *^*"* 
receives money for a principal is liable as ' 

though he were himself the principal, so 
long as he occupies the position of agent, 
and until he has paid over the money to his 
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principal, or settled accounts with him. 
Cary v. Webster^ i Str., 480). In a case 
^e^!^^^' where the agent received from his principal 
a bar of silver, and sold it to a customer at 
a price based upon its containing a certain 
number of ounces, which was afterwards 
found to be wrong, the customer was held to 
be entitled to recover from the agent the 
* amount overpaid, as the latter had not 
handed it over to his principal, but had 
merely forwarded him an account which was 
not then settled, in which he had credited 
him with the full amount. (Cox v. Prentice y 
3 M. and S., 344). 
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Principal and Agent. — Continued. 



Right of Lien of Agents. 

An agent has a lien on the property of ^^'^o^agents- 
the principal in his possession for the 
payment of his commission, charges, and 
advances. ** A lien is the right in one man Definition of 
to retain whatever is in his possession "**®°-'' 
belonging to another until certain demands of 
him the person in possession are satisfied." 
(Story- on agency, p. 449). This is a right 
that agents possess in common. Liens are 
of two kinds : — particular and general. 

A particular lien is the right to retain Particular lien. 
some particular thing until the charges and 
claims attaching to it are satisfied : e.g,, an 
artificer, who has expended his labor and 
skill on goods that have been delivered to 
him to be made in some particular 
pattern, or a farrier who has cured an 
animal of some disease, or a horse-breaker 
who has cured a horse of some vice and 
made it fit for its work, would have particular 
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liens upon the specific property in their 
possession until their charges were paid. 

A general lien is the right to retain a 
thing for a general balance of account 
between the parties : e.g.^ the lien of a bank 
upon the securities deposited with it by a 
customer is a general lien for the customer's 
general balance. {European Bank in re Agra 
Bankf 8 L.R., Ch. 41). A particular lien arises 
from express contract, such as the usage of 
trade, implied contract, or by the operation 
of law ; and from this operation it is that 
the lien of a factor, or innkeeper, or common 
carrier arises. A general lien is very 
strictly construed by the courts, and it will 
not be allowed, unless proved upon very 
strong evidence, such as express contract, 
or the usage of trade. 

In order to create a lien, the person by 
whom it is acquired, must have the legal 
ownership of the property, or a right to 
invest it, as no lien could arise on stolen 
property. On these grounds, no factor can 
pledge the goods of his principal so as to 
create a lien on them for advances made to 
himself. {McCombie v, Davies, 7 East, 5.) 
In order to create a valid lien, the goods, 
upon which it is intended to enforce it, must 
be in the actual, or constructive, possession 
of the party asserting the lien. We say 
constructive possession, for such would be 
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the case if his servants had the property in 
their possession for the purposes of their 
master's business. 

A lien would not attach to goods con- ^*^^i^^°°*^ 
signed to the order of a third person, or 
for the purpose of being transferred to some 
other place, or person. The charges for 
which the lien is maintained must be those 
of the party claiming it, and he cannot 
assert the right of another to a lien on 
goods in his possession. (Houghton v, 
Mathews^ 3 Bos. and Pul., 485). 

A lien can be lost by voluntarily parting Lien, how lost, 
with the goods to which it attaches ; for as 
a lien is a right to retain possession, if the 
possession is lost, the lien is also lost. {Hut- 
ton V. Bragg y 7 Taunt., 14). It may be lost 
also by a surrender of the right to retain 
possession of the goods, as by holding them 
for a third person, or by taking some other 
security than the goods. If a person has a 
lien upon goods, and he causes them to be 
taken in execution at his own suit, and 
becomes the purchaser of them at the sale, 
although such goods have never left his 
premises, he loses his lien ; for in such a 
case he parted with the possession to the 
Sheriff, and has therefore lost his right 
through surrender. {Jacobs v. Lawton^ 5 
Bing., 130). 

A factor's lien attaches to the goods Factor's Uen. 



limitations. 
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forwarded to him for sale, and if he parts 
with the possession of the goods in the 
ordinary way of trade, his right attaches to 
the proceeds of the sale, and also to the 
securities for such goods in his own hands. 
(Drinkwater v. Goodwin, Cowp., 251). 
byTtSute^^ A lien, when it is valid, is not aflfected by 
the statute of limitations, but is as valid at 
the end of six years as it was at the 
beginning, although the remedy for the 
recovery of the debt would be barred by the 
statute. {Higgins v. Scott, 2 B. and Ad., 413). 
Goods in the possession of the person 
entitled to the lien cannot be taken in 
execution for the principal's debt. (Smith 
on Mercantile law, 8th Edn., Legg v. Evans, 
6 M. and W., 36). . 
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CHAPTER XV. 



Principal and Agent. — Continued. 



Dissolution of Agency. 

The relation of principal and agent may j^^f^^^?^ 
be dissolved in various ways. It may take 
place from the act of the principal, as by 
revocation of his authority, or from the act 
of the agent, as by renunciation. It may 
take place by effluxion of time, as when the 
agency has been established for a certain 
number of years, which have expired, or by 
the occurrence of some event, on the 
happening of which the agency was to cease. 
One effectual method by which the agency 
can be terminated is by the death of either 
party. We will briefly deal with these 
causes. 

First, as to dissolution by revocation, by revocation at 
Where the agency is at will, and in the ' 
absence of express agreement, it would 
seem that the principal can, at any time, 
revoke his authority to the agent. (Warwick 
V, Slade, 3 Camp., 127. See also Blasco v. 
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o^nfld^^^''°°*^^^^^^^^' H C. B. N. S., 147). The bond of 
union between the two being faith and 
confidence in each other, the principal has 
a clear right to dissolve that union when the 
confidence that was its basis is destroyed, 
and under those circumstances, no agent 
would insist on the relations between 
them continuing. If, however, an agent has 
partly acted in any matter in pursuance of 

where contract his principal's authority, in such a case can 

incomplete. * * '^ ' 

the principal revoke his authority as to such 
act either wholly or m part ? It seems 
to be clearly laid down, that if the act in 
which the agent is engaged can be divided 
into parts, the principal can revoke his 
authority as to the part remaining undone, 
but must take the liability of what has been 
done, (as to this see Blasco v. FUtcher, supra, ^ 
But he cannot revoke his authority at will if 
the parts of the commission are not separable. 
Revocation by ^^^ revocation may be effected by express 
agreement. words, by Writing, or by deed, if the 
appointment was made under seal. It may 
also be effected if the principal becomes a 
bankrupt, although, in such a case, it has 
been held that an agent acting under a 
particular authority after his master's bank- 
ruptcy (which was not known to himj will 
not be liable to his assignees, but he would 
be if his authority were a general one. 
{Pearson v. Graham ^ 6 A. and E., 900. Smith's 
Mercantile Law, 150). 
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Second— The agency may be determined ^^^!^^ 
by the renunciation of the agent, either 
before, or after, he has acted under his 
appointment. Unless the appointment is 
for a valuable consideration, the agent will 
not be responsible for the loss sustained by 
the principal in consequence. He must, 
however, give the principal due notice of 
his renunciation. 

Third — The agency would be dissolved DiBBoiutionby 
by effluxion of time if it were originally time, 
created by the principal to last for a year, 
or any other fixed time. On the expiration 
of the term, the agency would be dissolved 
without any necessity for any further pro^ 
ceedings. The same result would follow 
the performance of some particular act ©r perfarmuMe 
when the agency had been created for that bqS ^ 
purpose. 

Fourth^The death of the principal or Dissolution by 

death of 

agent is also a revocation ; in the first case, principal or 
because after his death there is no principal 
to act for, and, in the second, because he is 
incapable of acting. The ^authority of the 
principal only extends to the time during 
which he can exercise it, so that any ^ct 
done after his death would be done in the 
name of a principal who did not exist, and 
would be invalid. 

Fifth— This method of dissolution is one Dissolution 
that takes place by the extinction, or J^iSr"^**"'*^ 
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Imuunrof 
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or 



determination, of the subject matter of the 
agency, or by the power of the principal 
over such subject matter being extinguished, 
or by the business for which the agent was 
appointed being brought to a conclusion. 
As an example of this form of dissolution, 
we will take the case of an agent being 
appointed to do some particular thing, 
which, after the commission is given, it is 
found impossible to perform, e.g., the pur- 
chase of goods for the principal which are 
sold before the agent has an opportunity to 
buy them. In such a case the commission 
being incapable of performance the agency 
is dissolved. 

Sixth — The lunacy of the principal or 
agent is also a dissolution of the agency. 

Seventh — The marriage of a female 



Diflsolation by 

female prindpaL principal also acts as a dissolution of the 
agency, as by such marriage a change has 
been effected in the relations of principal 
and agent, to which the latter has not 
consented, and by which he is consequently 
not bound. 

These remarks bring us to the end of one 
important branch of mercantile law, viz., 
the parties by whom the commerce of the 
country is extended, and the principles of 
law by which they are bound to act. It is 
by carrying out these principles that we find 
ourselves to-day the foremost commercial 
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nation in the world, and it is the dissemin- 
ation of these principles broadcast through 
far-off lands, that the career of civilization 
and improvement which inevitably follows 
the commerce of a country like ours, 
enabled us to boast that it is our privilege 
to live under the shadow of " that flag that's 
braved a thousand years, the battle and the 
breeze." We have dealt primarily with 
commercial men, because there must be 
such a body before there can be commerce, 
and as commerce must have conditions 
with which to operate, we will next consider 
the means whereby it is carried on, and the 
various contracts necessary for its successful 
prosecution. 

Commerce may indeed be considered the 
hand and mouth of England, for by means" 
of it we are sustained as a people, upon it 
we depend, to a great extent, for the neces- 
saries of life, and so intimately is it mixed 
up with the existence of the country, that 
if it were destroyed its destruction would 
involve that of the entire nation. So' true 
is it that 

" You take my house, when you do take the prop 
That doth sustain my house ; 
You take my life, when you do 
Take the means whereby I live." — Shakespeare, 



92 



PART II. 



CHAPTER XVI. 

Shipping. — British Ships. 

BritiBh shipi, q^q q( ^hc means whereby the commerce 
of the country is carried on is ships, which 
occupy a very important place in the con- 
sideration of our subject, we will therefore con- 
fine our attention to British ships and their 

their definitioiu incidents. What, then, is a ** British ship " ? 
A ** British ship" means a ship belonging to 
persons entitled to own such, and registered 
according to existing law. {Maude S* Pollock, 
4th Edn., p. 2.) The persons entitled to own 
such vessels are signified in the Merchant 
Shipping Act 1854, sect. 18 of which pro- 
vides that no ship shall be deemed a British 
ship unless she belongs wholly to owners ot 
the following description : — 

Who may own I. — Natural-born British subjects. No 

^* natural-bom subject who has taken the oath 

of allegiance to any foreign sovereign, or 

state, shall, however, be entitled to be such 
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owner, as aforesaid, unless he has, subse- 
quently to taking such last mentioned oath, 
taken the oath of allegiance to Her Majesty, 
and is, and continues to be, during the whole 
period of his so being an owner, resident in 
some place within Her Majesty's dominions| 
or if not so resident, member of a British 
factory, or partner in a house actually carry- 
ing on business in the United Kingdom, or 
in some other place within Her Majesty's 
dominions. 

2. — Persons made denizens by letters of 
denization, or naturalized by, or pursuant to, 
any act of the imperial legislature, or by, or 
pursuant to, any act, or ordinance, of the 
proper legislative authority in any British 
possession. Provided that such persons are, 
and continue to be durmg the whole period 
of their so being owners, resident in some 
place within Her Majesty's dominions, or if 
not so resident, members of a British factory, 
or partners in a house actually carr5'ing on 
business in the United Kingdom, or in some 
other place within Her Majesty's dominions, 
and have taken the oath of allegiance to Her 
Majesty subsequently to the period of their 
being so made denizens or naturalized. 

3. — Bodies corporate established under 
and subject to the laws of, and having their 
principal place of business in the United 
Kingdom, or some British possession. 
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It will be seen from the foregoing, that 
there is a certain importance attaching to 
the ownership of a British vessel, and that 
an alien cannot be the owner, but that the 
oath of allegiance to Her Majesty is the sine 
. qua non of ownership. 
Registration of A British ship must be registered as such, 
subject to the conditions stated below : — 

I. — At any port or place in the United 
Kingdom, or the Isle of Man, approved by 
the Commissioners of Customs for the 
registry of ships, by the collector, comp- 
troller, or other principal officer of Cus- 
toms, 

2. — In the islands of Jersey and Guernsey, 
by the principal officers of Customs, together 
with the governor, lieutenant-governor, or 
thore person administering the government 
of those Islands. 

3. — In Madta, Gibraltar, and Heligoland, 
by the governor, lieutenant-governor, or 
other person administering the government 
of those Islands. 

4. — At any port, or place, within the limits 
of the charter (but not under the government) 
of the East India Company, where there is 
no Custom House, by the collector of duties, 
or the governor, lieutenant-governor, or other 
person administering the government. 

5. — At the ports of Calcutta, Madras, and 
Bombay, by the master attendants. 
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6. — At any other port, or place, within the 
limits of the charter, and under the govern- 
ment of the East India Company,* by the 
collector of duties, or any other person of 
six years' standing in the Civil Service 
appointed to act for that purpose. 

7. — At every other port, or place, as afore- 
said, within the Queen's dominions abroad, 
the collector or comptroller or other principal 
officer of Customs, or of navigation laws, 
or — if there is no such officer resident — ^the 
governor, or lieutenant-governor, or other 
person administering the government of the 
possession in which such port, or place, is 
situate. 

The governors and other officers charged 
with the registration of vessels are, for this 
purpose, considered as Commissioners of 
Customs for the particular port, or place, in 
which such registration as aforesaid, is 
required. 

Before the ship is registered it must be swp to be 

snrreyed before 

properly surveyed by a duly authorized per- registration, 
son under the Act, who must grant a 
certificate describing the tonnage, build, 
and all other particulars necessary to identify 
the ship, which may be from time to time 
required by the Board of Trade. This 
certificate must be handed to the Registrar 

* By 21 and 22 Vict, o. 106, the goyemment of the East 
India Company waa transferred to the Crown, 
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before registration. The port or place at 
which a British ship is registered is to be 
considered, for the time being, her port of 
registry, or in other words, the port to 
which she belongs. 
Who are the The application to register must be made 

parnes to 

register. by the proposed owner, or owners, or by 

some one, or more of them, or by their duly 
authorized agent. The authority of such 
agent must be testified by writing under the 
hands of his principal, and if by a company 
or corporation, under their seal. 

The person, or persons, applying to be 
registered as owners of a British ship, must 

Parties to make make a declaration stating, inter alia, the 

deolaration. 

nature of their qualifications as owners, also 
the time and place when and where such 
ship was built, whether at home or abroad, 
her name, or, if it is a condemned ship {e.g., a 
ship captured while carrying contraband of 
war), the time, place, and court of condem- 
nation, the name of the master, the number 
of shares that he owns in it, and alf^o that, 
to the best of their knowledge, no unqualified 
person, or persons, have any legal, or bene- 
ficial, interest in her. In cases where a 
company, or corporate body, is registered as 
owner, the declaration must be made and 
subscribed by the Secretary, or some one 
duly appointed to perform the duty, who 
must give all requisite evidence to prove 



SHIPPING. — BRITISH SHIPS. 97 

that such company is qualified to own a 
British ship. 

Before such registry can be obtained the KSrke?in*' 
name of the ship must be permanently and atern?^^*^^ 
conspicuously marked on her bows, and her 
name, and the name of her port of registry, 
shall be marked on her stern on a dark 
ground, in white (or yellow) letters, or on a 
light ground in black letters, such letters to 
be not lest than four inches long, and of pro- 
portionate breadth. 

Her official number and the number de- Her official 

, 1 ti 1 number to be 

noting her registered tonnage, shall be cut marked on main 

beam. 

on her mam beam. 

A scale of feet denoting her draught of Her scale of 
water shall be marked on each side of her 
stern posts and stem, in Roman numerals 
cr in figures, not less than six inches long. 
The lower line of such figures is to denote 
the draught Hne that such figures represent. 
Such letters or figures are to be cut in and 
painted white (or yellow) on a dark ground, 
or otherwise, as the Board of Trade from 
time to time directs. If such draught line is 
inaccurate the owner of the ship incurs a 
penalty not exceeding ;^ioo. 

No alteration is permissible in these No alterations 

to be made in 

marks, which must be permanent, and are ship's marks, 

or name. 

not to be concealed or obliterated, except 
with the object of escaping capture by an 
enemy. A ship must not be described by 

H 
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any other name than that by which she is 
for the time being registered, and no change 
must be made in her name after registration 
without the consent of the Board of Trade. 

Every registrar of ships must keep a book 
called -The Register Book," and in it he 
must enter, previous to registration, the 
particulars required by the Act, Sec. 32. 

The property in a ship must be divided 
into 64 shares. Not more than 64 persons 
may be registered as owners of one ship. 
No person can be registered as owner of less 
than one share ; but any number of persons, 
not exceeding 5, may be registered as joint 
owners of a ship, or of a share, or shares 
therein. Such joint owners are considered 
as one person, and they may not dispose 
individually of any interest in a ship, or 
share, in respect of which they are regis- 
tered. 

Bodies Corporate may be registered as 
owners in their Corporate name. 

After all the requirements of the Act, in 
these and other matters, have been complied 
with, an application will be made to the 
Registrar, who will grant a certificate of 
registry, as prescribed by the Act. Such 
certificate will contain : — 

I. — The name of the ship and of the port 
to which she belongs ; 

2. — The tonnage, build, and particulars 
comprised in the surveyor's certificate ; 
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3. — The name of her master ; S*^acate*' 

4. — The several particulars required in 
the declaration of ownership ; 

5. — The names and descriptions of her 
registered owner, or owners, and the pro- 
portion in which each ot them is interested 
must be endorsed upon the certificate ; 

A British ship possesses no particular ^*2^**8f® °' 
advantage over one of a foreign nation, with coimmred with 
the exception of claiming the protection of 
the national flag, and of sailing under it. 
Free trade is in this, as in other branches 
of commerce, the ruling principle of England, 
and foreign ships can now compete with our 
own in the coasting trade of the country, 
which, up to 1854, was confined entirely to 
British ships. 

No protection is afforded to British ships S'*^**'™? 

^ ^ Oonsolidation 

in the matter of dues ; for by the Customs ^®*- 
Consolidation Act, 1876, 39 and 40 Vict., c. 
36, it is enacted, " That no foreign ship 
employed in the coasting trade shall, during 
the time she is so employed, be subject to 
any higher rates, dues, or after -charges, or 
any rules as to the employment of pilots, or 
any other rates, or restrictions whatever, 
than British ships employed in the coasting 
trade." Practically, therefore, there is no 
difference between the two classes of ships, 
and registration confers no actual advantage 
in competition with foreign ships. 
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A greater danger than at present exists 
formerly threatened the lives of those " who 
go down to the sea in ships and occupy 
their business in great waters,*' and that 
danger arose from the masters and owners 
of vessels sending their ships to sea in an 
unseaworthy condition, whereby it frequently 
happened that the vessel so sent to sea, was 
lost with all hands. The object of this 
policy was the desire for gain on the part 
of a class of men, who insured their cargo 
for considerably more than it was worth, in 
order to get the insurance money in the 
event of the vessel being lost, which almost 
invariably happened. This danger at last 
became so manifest, that the Legislature 
passed an Act, containing very stringent 
clauses, to meet th6 necessity, viz. : — The 
Merchant Shipping Act, 1876, which came 
into operation on the ist October in that 
year. Section 4 enacts that every person, 
also every master of a British ship, who 
sends, or attempts to send, or is a party to 
sending, or attempting to send, a British 
ship to sea in such unseaworthy state that 
the life of any person is likely thereby to be 
endangered, shall be guilty of misdemeanor, 
unless he proves that he used all reasonable 
means to insure her being sent to sea in a 
seaworthy state, or that her going to sea in 
such unseaworthy state was, under the 
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circumstances, reasonable and justifiable ; 
and for the purpose of giving such proof, he 
may give evidence in the same manner as 
any other witness. 

The Board of Trade must prosecute, or, ^„Yt%°oJ/oute 
in the event of the vessel being abroad, the 
governor of the British possession must give 
his consent to a prosecution. The 6th Sec- 
tion gives power to the Board of Trade to 
detain a ship in port where they consider it 
unsafe by reason either of its defective hull, 
equipments, or machinery, or by reason of 
over, or improper, loading. 
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CHAPTER XVII. 

British Ships. — How Acquired. 

Tuie to British xhc property in a British ship is acquired 
by sale, mortgage, or capture. A ship is 
personal property, but does not possess the 
usual characteristics of property of that 
description, i.e,, its facility of transfer. It 

Ashipia js not always at hand when it is wanted, and 

personal J ' 

property. jg^ moreover, not capable of being taken on 

the Stock Exchange, and disposed of as a 
security. The frequent absence from port, 
combined with the value that ships possess, 
has, therefore, created a form of transfer 

Ship transferred by bill of Sale, which is the usual mode of* 

by bill of sale. 

disposing of this class of property. 
Merchant By the Merchant Shipping Act, 1854, sec. 

Shipping Act, J. X w» »/ I 

^8^- 5^y it is provided that a registered ship, or 

any share therein, when disposed of to persons 
qualified to be owners of British ships, shall 
be transferred by bill of sale, which must 
contain the same description of the ship as is 
in the certificate of the surveyor, or such other 
description as may be sufficient to identify 
her to the satisfaction of the registrar. It 
must also be in the prescribed form, or as 
near thereto as circumstances permit, and 
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must be executed by the transferor in the 
presence of, and be attested by, one or more 
witnesses. The 58th section of the Act 
provides that every bill of sale for the 
transfer of a registered ship, or of any 'share 
therein, must, when duly executed, be pro- 
duced to the registrar of the port at which 
she is registered, together with the trans- 
feror's declaration; and the registrar must Name of 

^ transferee must 

enter in the register book the name of the ^e registered, 

transferee as the owner of the ship, or share, 

comprised in the bill of sale. He must also 

endorse on the bill of sale the fact of such 

entry having been made, with the date and 

hour thereof. Bills of sale must be entered ***®*>^''o'8»ifi» 

in the register book in the order of their 

production to the registrar. Before a ship, 

or a share in one, can be transferred, the 

transferee must make a declaration in the 

prescribed form, stating his qualifications to JSfiiflcations of 

be registered as the owner of a share in a t'a^sferee. 

British ship. This declaration must be made 

before the registrar, but if the transferee 

reside beyond 5 miles from the Custom 

House of the port of registry, it may be made 

before any registrar or Justice of the Peace. 

The next method of acquiring property in Transfer of 

M ^ f f J British ship by 

a British Ship is by mortgage. The Mer- mortgage, 
chant Shipping Act, 1854, Sec. 66, enacts 
that a registered ship, or a share in one, 
may be made a security for a loan or other 
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registered. 



valuable consideration. Such mortgage 
must be made in the form specified by the 
Act, or as near thereto as possible, and the 
Registrar of the port at which the ship is 
registered must record ' it in the Register 
Book in the order of time in which it is 
produced to him for that purpose. He must 
also notify by memorandum under his hand 
on the instrument of mortgage, that it has 
been recorded by him, also the time and 
date of such record. Under this proceeding 
the " legal estate '* in the ship passes to the 
mortgagee, and if the mortgagee fail to 
comply with the terms of the instrument of 
mortgage, he has, if registered owner, 
a right to sell the ship and repay him- 
self the principal advanced, with interest, 
and to give valid receipts. 

If there is more than one mortgage on 

eStitied'to ^^^^ ^^^ property, the mortgagees are entitled to 
priority. priority one over the other according to the 

date at which each instrument is registered, 
and not accordmg to the date of the instru- 
ment itself. The Act also provides, in Sec. 
72, that a registered mortgage of any ship is 
not affected by any act of bankruptcy com- 
mitted by the mortgagor after the date of 
the record of the mortgage, notwithstanding 
the fact that the mortgagor at the time of 
his becoming bankrupt may have the ship, 
or a share thereof, in his possession and 



Registered 
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sell ship* 



If more than 
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disposition, and be reputed owner. In the 
Bankruptcy Act, of 1869, no express pro- 
vision on the subject is contained, so that 
the provisions of the Merchant Shipping Act, 
it is to be presumed, remain in force. 

The mortgagor, so long as he is in possession ^J^^^^ jg 
is the absolute owner of the ship, except in so *^8®*"*« owner, 
far as is necessary to make the ship available Rights of 

■^ ^ mortgagor and 

as security for money advanced. His con- P®^*^®® ** 
tracts, therefore, in respect of the ship whilst 
he is in possession, will be valid as against 
the mortgagees. The mortgagor can, how- 
ever, bind the mortgagee by a charter party 
(Collins V. Lamport, 34 L. G., Ch. 196) ; but 
he cannot assign the freight to a third 
person before it becomes due, so as to pre- 
vent the mortgagee from receiving it on 
taking possession before the freight is due. 
The mortgagee is entitled to the freight of a 
ship earned after he has taken possession, so 
that if the ship at the time of the execution 
ol the instrument of mortgage is on a voyage, 
the mortgagee is entitled to the frieght 
earned after that date. It will generally be 
sufl&cient for the requirements of the law if 
the mortgagee take possession on the arrival 
of the ship in dock, but before the cargo is Mortgagor's 
delivered : the right to freight generally not Sa arrivaT^ 
accruing until that time. 

Title by capture is the third form of Acquiring title 
acquiring ownership, and takes place when 
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the vessel of an enemy is taken, in time of 
war, by a ship belonging to a hostile 
country, and* is condemned by a competent 
Court. This form of acquiring a title does 
not include capture- by pirates, who are not 
considered enemies of a particular state only, 
but of the whole human race. If goods are 
taken by pirates, therefore, and landed in a 
home port, they should be returned to the 
owner, if such owner can be found, as no 
legal title can be passed to third persons in 
any goods, or property, illegitimately ob- 
tained. Other modes of acquiring owner- 
ship of British ships may be obtained by 
building, death, bankruptcy, or marriage of 
female registered owner. 
Master of ship The master of a ship may bind the owners 

can bind owners 

by contract by his contracts, when they have been 
entered into, for the absolute and necessary 
purposes of the ship, and with that object he 
may hypothecate the ship, freight, and 
cargo ; but it must be shown that the 
necessity for such a step was forced upon 
him, and that he had no funds belonging to 
his employers, and was unable to procure 
them in any other way than by hypothe- 
cation. 

^Itoecation? Hypothecation is a contract of pledge, 
whereby, in consideration of money advanced 
for the necessity of the ship, the vessel 
freight, and cargo, or two or all of these are 
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made liable for its repayment, provided that 
the ship arrives in safety at its destination. 
(Maude and Pollock's Merchant Shipping, 
4th Ed., 560). 

The part owners of a ship are not in the Part owners of 
same position as the partners in a firm. ^' 
They do not always take their interest in the 
ship at the same time, nor in the same 
proportions. They are tenants in common a^* tenants in 

f f J oommon. 

in the ship. They may, however, be 
partners in the ship itself, or they may be 
partners in the venture for which the ship is 
chartered. No one can become a partner in 
a firm without the consent of the firm 
generally, but an ownership in a ship can be 
transferred without the consent of the other Can transfer 

without consent 

part owners — for instance, by purchase, or of co-owners, 
succession under a will, and the like. It is 
usual, in case of part ownership, to appoint 
a ship's husband, i,e., one of the part owners, Definition of 

. " ship's 

and to confide to him the management of the husband.»» 
ship's business ; in other words, to appoint 
him the agent of the co-owners. This 
husband has a right to repay himself what- 
ever money he may have advanced for the 
ship's necessities out of the freight coming 
into his hands ; that is, he has a lien upon the He has a Uen 
freight for the repayment of his charges in con- "^" ®* 
nection with the ship. This privilege arises 
from the fact that each co-owner is bound 
before the commencement of the voyage to 
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contribute his share of the capital for the 
expenses of the outfit of the ship, and there- 
fore if the part owner, who acts as the ship's 
husband, incurs the expense of these charges 
he is entitled to his lien as above mentioned. 

Part owners are liable for the necessary 
repairs of the ship, and in this they resemble 
partners in an ordinary mercantile firm who 
are jointly responsible for the expenses of 
the business. The power to bind one 
another, however, does not arise from the 
fact of their being in the relation of co- 
owners, but simply from a contract, so that 
where it is endeavoured to make one part 
owner liable for another, the nature of the 
agreement between the part owners must be 
considered. (Brodie v. Howard, 17 C. B., 109). 

The admissions made by part-owners are 
not binding on his co-owners. 
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CHAPTER XVIII. 
Contracts of Affreightment. 

Ships, as we have seen, are mercantile 
property of a very extensive character, and 
it is by means of them that our commerce 
is fostered, and our intercourse with foreign 
nations carried on. They perform on the 
sea the same service that railways perform 
on the land, viz. : — ^that of carrying goods 
and passengers to and fro ; for as railways 
always rouse up, or create, a traffic where it 
was previously either languid, or unknown, 
so ships have been the means, while carrying 
goods to other countries, of promoting 
civilization, and have thereby conferred un- 
known benefits on untold millions of people. 
This being so, we will deal shortly with the 
contract of affreightment which regulates 
the carriage of goods in ships. 

This contract is usually either a contract contract of 

affreightment. 

of affreightment by (i) Charter party, or 
(2) By bill of lading. In many cases, the 
two contracts are combmed. A charter 
party is the contract for hiring the ship or 
part of it, for a particular journey. 

A charter party must be in writing, and 
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chu^vKtty stamped with a sixpenny stamp. It is 
stamped. usually executed bythe owners, or some of 

How it must be *^^^ (*'^«» ^^ cases where the ship is let at 

executed. ^^le place of the owner's residence) and by 

the merchant or his agent. Frequently also 
the;Master of the ship is a, party to it. The 
clauses of a charter party are usually con- 
strued liberally and reasonably, so that the 
evident intention of the parties to it may be 
carried into effect. 

May be by deed. A charter party may be by deed, and will 
in that case take effect from its delivery as 
a deed, and not from its date, unless the 
date is specially mentioned. 

"Month "means The word month when used in a charter 

calendar month, 

party means a calendar month. (Simpson v. 
Margetson, ii Q. B., 23). If the terms of the 
document are ambiguous, they can be 
explained by evidence as to the custom of 
the trade to which the contract applies ; but 
no evidence can be brought to contradict 
the contract altogether. (Cuthbert r. Gumming , 
10 Exch., 809). 
What a charter The charter party should state the amount 

party must 

contain. of frieght to bc paid to the owner ; also the 

burthen of the ship, and the name of the 
Master. It shouJd likewise contain a 
covenant on the part of the owner, that the 
ship is tight, staunch, strong ; that she is in 
every way fitted for the voyage ; and shall 
be ready for her cargo and shall sail at a 
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given day for her destination ; that she shall 
safely deliver her goods there, and also be 
properly found in men and provisions during 
her voyage, together with any other 
covenants that the parties agree to enter 
into. A clause is also inserted exempting 
the owner from liability arising from ** the 
act of God, the Queen's enemies, fire, and 
all other damages and accidents of the seas, 
rivers, and navigations of what nature and 
kind soever throughout the voyage." (Cuth- 
bert V, Cumming, lo Exch., 809). There are 
certain engagements implied on the part of SS£SSs^%d 
the ship owner although there are no dis- »««^°^«'^*«- 
tinct mention of them in the charter party ; 
e.g. J by his contract the ship owner is held 
to warrant that his ship is seaworthy and fit 
for the voyage and in a condition to perform 
it and able to undergo the ordinary perils of 
the sea ; he also undertakes to man, pro- 
vision, and thoroughly equip such ship 
within a reasonable time. 

The charterer, or merchant, usually agrees Merohmt^ 
to load and unload within a reasonable time, J^gJ^^e time, 
and if he detain the ship beyond the time 
specified for the purpose, agrees to pay a 
certain daily sum called demurrage. This 
demurrage is fixed by the contract between Definition of 
the parties, as a remuneration to the ship- 
owner for the detention of the ship beyond 
the number of days stipulated for loading or 
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unloading. If no time is named for either of 
these purposes, a reasonable time is implied. 

The stipulations between the parties must 
be strictly performed on both sides, and will 
be strictly enforced. 

Demurrage is not payable after the day of 
sailing from the port at which the ship is 
loading ; and if the ship has to put back, 
either from stress of weather or other causes, 
and is detained in port by such causes, the 
merchant is not liable for any further pay- 
ment on that account. 

This contract to pay demurrage is one 
between the owners of the ship on the one 
hand, and the merchant on the other ; but 
where demurrage is mentioned in the bill of 
lading, the consignee who accepts goods 
under it, generally becomes liable for pay- 
ment ; his acceptance of the goods being 
evidence of an agreement on his part to 
pay the demurrage. (Harman v. Mantf 4 
Cowp., 164). 

By the Bills of Lading Act, 1855, 18 and 
19 Vict., c. Ill, sec. I, every consignee of 
goods named in a bill of lading, and every 
endorsee of a bill of lading to whom the 
property in the goods therein mentioned 
shall pass upon, or by reason of, such 
consignment, or endorsement, shall be sub- 
ject to the same liabilities in respect of such 
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goods as if the contract contained in the bill 
of lading had been made with himself. 

The second form of contract of affreight- Sffo'JSSng. 
ment is by bill of lading. A bill of lading is 
the form used in cases where the vessel is 
not expressly chartered for a particular 
voyage to one person, and the owners of 
such ship offer to carry any goods with 
which they may be entrusted. Under those 
circumstances, the ship is called a general " <^«^e^ 8hip.»» 
ship. This bill of lading is a document in 
which the owner of the ship acknowledges 
the receipt of the said goods, and it is 
usually signed by the master as agent for 
the owner. When the goods are first 
shipped an acknowledgement is given by one 
of the officers, called a " mate's receipt," 
and this is afterwards exchanged for the 
duly-executed bill of lading. Every bill of Jjirt Ve^™* 
lading for any goods, whether for export, or 8*»™P®d. 
simply for the coasting trade, must bear a 
sixpenny stamp, and must be stamped before 
execution. Several duplicates, or copies, of 
the bill of lading are usually made out, and 
the merchant sends one, or two, to the 
person for whom the goods are destined. 
He keeps one also himself, and another one 
is kept by the master of the ship, for his 
guidance. The i8th and 19th Vict., c. iii, Buiofiadingis 
s. 3, provides that every bill of lading in the g^^enceT* 
hands of a consignee, or endorsee for valuable 

I 
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consideration representing goods to have been 
shipped on board a vessel, shall be con- 
clusive evidence of such shipment as against 
the master or other person signing the same, 
notwithstanding that such goods, or some 
part thereof, may not have been so shipped, 
unless such holder of the bill of lading shall 
have had actual notice at the time of 
receiving the same that the goods had not, 
in fact, been taken on board : provided that 
the master or other person so signing may 
exonerate himself in respect of such mis- 
representation, by showing that it was 
caused without any default on his part, or 
wholly by the fraud of the shipper, or the 
holder, or some person under whom the 
PormofbiUof holder claims. The usual form of bill of 

lading. 

lading is here inserted for convenience : — 

A. B. ) Shipped in good order and condition, by 
1^0. 1. >■ J. 8., merchant, in and upon the good ship 
A. 20.) called the Liverpool, whereof C. D. is master, 
now moored in the river Thames, and bound for 
Valparaiso in South America, 20, cases containing 150 
pieces of white calico, being marked and numbered 
as in the margin, and are to be delivered in like good 
order and condition at the aforesaid port (the act of 
(jod, the king's enemies, fire, and all and every other 
dangers and accidents of the seas, rivers, and navi- 
gation of whatever nature or kind soever excepted), 
unto E. F., merchant there [or to his assigns] he [or 
they] , paying freight for the said goods, £ — per ton, 
delivered with primage and average accustomed. In 
witness whereof the master of the said ship hath 
affirmed to three bills of lading, all of this tenor and 
date, one of which bills, being accomplished, the 
other two stand void. 

Dated at London, the day of 18 
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This venerable document that bears the 
stamp of age on every line, and takes the 
mind back to the primitive ages of the world, 
when language was evidently used not so 
much for the purpose of explanation as for 
mystification generally, is the present form 
of contract used for carriage by general 
ships. By making use of the word assigns, 
it enables the consignee to direct to whom 
the goods are to be delivered, and by that 
means the owner can transfer the right to 
the goods to such assignee. The way in Assignee 

, . , . • ^ J • 1. appointed by 

which an assignee is appointed is by en- endorsement 
dorsing and handing over to him the bill of 
lading, which is considered as a negotiable 
instrument, and the property represented by 
it can be transferred by endorsement and 
delivery of the document. (Lickharrow v. 
Mason, 2 T. R., 63). 

A clean bill of lading is one stating that clean wu of 
the goods were shipped in good order and °^* 
condition, and to be delivered in like order 
and condition, and a clean bill of lading is 
prima facie evidence that the goods were so 
shipped. [Steel v. State Line Steam Ship Co,, 
3 App. Ca., p. 76). 
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CHAPTER XIX. 

Duties of Master. 

DutieaofmaBter xhe duties of a master of a ship arise 

before and after -^ 

voyage. before the voyage ; they exist during the 

voyage ; and continue after the voyage, to a 
somewhat limited extent as regards cargo. 
Before the voyage, the duties of the owner 
of the ship and of the master are identical, 
but to the master appertains the duty of 
finding a crew, which must, moreover, be 
competent in point of numbers and ability 
to perform its duties. He must also see 
that his ship is properly found in stores in 
accordance with the Acts regulating such 
matters, and must also, on leaving port, send 
to the Mercantile Marine Office of his 
district particulars of every change of crew 
up to the time of his departure. 

General While in Harbour, ships are regulated by 

HarbonrAct, ^ 7 . "^ 

10 and u Vict, the general Harbour Act, lo and ii Vict., 
c. 27. After the ship has been got ready, 
the master must take the cargo on board 
as speedily as possible, so as to avoid 
unnecessary delay; and if the custom of 
the port, or the law of the country, require 
it, he must have on board a pilot. The 
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responsibility of the master as to cargo 
commences as soon as the goods are 
received on board, and he must provide for 
their proper storage ; and for that purpose all 
necessary things, such as ropes, engines, &c., 
must be provided by him. He must also 

What Ib ship's 

have on board all necessary documents, manifest? 
such as the manifest, or list, of all goods 
shipped for exportation, and must also 
subscribe a declaration that the same con- 
tains a true and particular account of all the 
ship's cargo. He must also sign the bills of 
lading, but only for goods actually on board. 
The master is also bound to take on board postaUetters if 
all letters sent for conveyance by the Post- '^ ' % 
Master General. When the cargo is finally 
on board, the master must take every 
possible care of it and protect it as far as he 
is able from the deprivations of thieves, and 
injuries from bad weather, and must set sail 
with all due despatch, unless prevented from 
doing so by tempestuous weather, or by a 
well founded fear of capture. (Pole v, 
Cetovitch, 9 C. B. N. S., 430). 

After the voyage is commenced the master 
must proceed to his destination without 
deviation ; except when such deviation is 
necessary for the purpose of saving life m ter m st t 
(Stamp V. Scaramanga, 4 C. P. D., 316) and^^^^®"^ 
both the master and the owners of the ship 
are responsible for any loss or injury that 
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may occur through any unnecessary devia- 
tion, even though that loss or injury is 
caused by the act of God, or the King's 
enemies. (Davies v, Garrett^ 6 Bing., 716). 

The master is bound to communicate with 
his employers, when an opportunity occurs 
on the voyage, as to any matters affecting 
their interests. He is also the proper person 
to have custody of the ship's papers, which 
consist of (i) The certificate of registry, which 
may only be used for the lawful navigation 
of the ship, and must be delivered up when 
required by any registrar, officer of customs, 
or other person entitled to it. (2) The 
agreement with the crew — the particulars 
of this document are regulated by the Mer- 
chant Shipping Act, 1854. (3) The charter 
party. (4) The bills of lading and the 
manifest. (5) The log book, which is the 
journal of the ship, and contains — or should 
do so — a true and specific account of the 
ship's course every day, and a short account 
of any matter of importance which takes 
place during the voyage. The Merchant 
Shipping Act, 1876, sect. 26, requires in 
addition to the ordinary ship's log, an 
official log book to be kept, containing all 
the information required by the Act. 
(6) The bill of health. In times of war 
it is usual to carry a passport, which is a 
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permission from the neutral state to proceed 
with the voyage. 

The master is bound to produce his official JSJduoe"*"** 
log and all his books and papers, and a list r^^teS?''^ *" 
of all persons on board, and to allow copies 
to be taken of them at the request of any 
naval officer on full pay, any officer of the 
Board of Trade, Chief Officer of Customs, ' 
Mercantile Marine, Office Superintendent, 
British Consular Officer, or Registrar 
General of Seamen, and, on request, must 
also allow his crew to be mustered. 

If the master, or any of the crew, are 
guilty of any illegal or fraudulent act, whereby 
the owners of the ship, or goods, are injured, 
such act is called Barratry, and renders Definition of 
such evil doer liable to the punishment 
imposed by the statute. 

On the completion of the voyage the 
master must make his ship safe in harbour, 
and report as early as possible her safe 
arrival to the owners. He must conform to 
all the requirements of the harbour, and 
other authorities ; exhibit his papers to the 
proper officers, and deliver his cargo to the 
consignee named in the bill of lading, or to 
the endorsee as the case may be, on pay- 
ment of the freight and other duties payable 
thereon. 

The owner of the ship has a lien on the 
cargo for thie amount of freight due, and the 
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Owner of ship master can demand freight Irom the con- 
has lien on ^ 

cargo. signee from day to day during the dehvery 

of the cargo. As the master is compelled to 
take in a pilot, both on the outward and 
homeward voyage, neither he nor the owners 
of the vessel are answerable to any person 
for any loss or damage occasioned by the 
default or incapacity of any qualified pilot 
in charge of such ship, within the district 
where the employment of such pilot is 
compulsory by law. 
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CHAPTER XX. 
Duties of Merchant. 

We have hitherto dealt so exclusively 
with the duties of the master and owner of 
the ship, that it would almost appear that 
the merchant, on his part, had no duty to 
perform in connection with the contract of 
affreightment. Such, however, is not the 
case. The merchant, who wishes his goods merchant, 
to be carried to their destination, and who 
hires a ship for that purpose, has, on his 
part, to load the ship within a reasonable 
time, or, if the time is mentioned expressly 
in the charter party, within the time so 
fixed. {Matthews v, Lowther, 5 Exch, 574). 
He must not load the ship with any goods 
of a dangerous character without giving 
notice of that fact to the owners of the ship, 
but he must put on board, in good order 
and condition, the stipulated cargo, and 
pay the usual charges, which are — freight, 
average, primage, and demurrage. 

Freight is the carriage due on the goods £|ShL°° °' 
conveyed, and is not payable until the con- 
tract is completed by the arrival of the 
cargo at its destination. 
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average, Average, means the several petty items 

which are chargeable on the ship and the 
cargo in certain proportions, such as expense 
of tonnage, beaconage, which depends upon 
usage, &c. This average must not be 
confounded with general average, which 
means a far different thing. 

general average, General average arises in cases where 
the property, or cargo shipped, belongs to 
different merchants, and it becomes necessary 
during the voyage to sacrifice some of the 
cargo for the general benefit of the rest, e,g,, 
in the case of a storm at sea where certain 
of the goods are thrown overboard to lighten 
the ship, and thereby save the rest of the 
cargo. In such a case, the law provides 
that there shall be a fair and equitable 
division of such loss between all the parties 
interested, and this is called a ** general 
average." The loss incurred must be 
necessary and also voluntary. 

primage, Primage, is a small payment to the master 

by the merchant, for his care and trouble in 
getting the cargo on board, and varies in 
amount according to the particular trade in 
which the ship is engaged. 

Demurrage, is the amount fixed by the 
contract of af!reightment to be paid to the 
ship-owner by the merchant for detaining 
the ship beyond the number of days specified 
for loading or unloading. If there is a 



demarrage. 
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charter party, the merchant is liable for the 
gross sum that he agrees to pay for the 
whole, or part, of the ship, even if he do not 
use the whole space at his disposal. If the 
payment for freight is to be so much a 
month, or any part of one, the merchant 
takes the risk of the length of the voyage, 
and he will have to pay from the day that 
the voyage is commenced. 

If from any cause it is necessary to tran- ^*^*t'i*^° 
ship goods before they reach their destination, 
in order to ensure their safe delivery, the 
master has power to do so. In such a case 
the freight for the second part of the voyage 
after transhipment is frequently higher than 
in the original contract, and it seems to ^ 

^ ^ at expense 01 

be clear from recent decisions that the ship owner, 
owners of the ship are liable for the extra 
freight, and not the merchant. 

The master of the ship is agent both for Master is agent 
the owners and merchant while the ship is ISp and'caxgo. 
afloat. His duty is to do the best that he 
possibly can for the interests of both these 
parties, and he has an implied authority to 
sell the cargo if there arises an imperative 
necessity where the merchant cannot be 
immediately communicated with. 

In cases of great emergency, he has also Master's 
authority to throw overboard part, or the fj;.*^;;^^ ^ **'* 
whole, of the cargo in order to save the ^^'^ *°^ ®"^* 
ship, and the lives of the crew. 



124 



MERCANTILE LAW. 



Definition of 
salvage. 



Salvor has lien 
on cargo. 



Merchant or There is vet another duty of the merchant, 

owner to pay •' -^ 

salvage. q,. ^j^g shipowner, and that is the payment 

of compensation to any persons by whose 
assistance the ship, or its cargo, has been 
saved from impending danger, or from total 
loss. This compensation is called salvage, 
and may become due upon rescue from 
imminent danger, arising from the perils of 
the sea, or, in times of war from* the hands 
of enemies. When the rescue has been from 
the dangers of the sea the salvor (or person 
who effects such rescue) has a lien on the 
cargo for his expenses in connection with 
the rescue, such as loss of time, &c. Such 
goods as form the cargo are delivered to a 
receiver appointed by the Board of Trade, 
and he has the power of detention until such 
time as the charges incident to them are 
paid. If the parties cannot agree as to the 
amount to be paid, it will be a question for 
the jury to decide. 

ffteiShtoeSt °' Contracts of affreightment may be rescinded 
like all other contracts, by consent of the 
parties to them. The contract is likewise 
rescinded if war breaks out between the 
country which the ship is in, and the one 
she is bound for. Finally if the exportation 
of the goods forming the cargo is prohibited 
by law, that will also be a dissolution of the 
contract of affreightment. 



is rescinded. 
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CHAPTER XXI. 

Contracts of Marine Insurance. 

Marine insurance is a contract whereby 
one party undertakes, in consideration of 
a premium, to indemnify the other against 
the dangers, perils, and risks to which a 
ship, cargo, or freight, are Uable during a 
particular voyage. The persons whose pro- 
perty is insured are called the insured, and 
in some cases the assured ; the persons who 

^ Parties to 

undertake to insure are called the under- contracts for 

Marine 

writers, or insurers. Alien enemies cannot insurance, 
be insured, but all other persons may. Any 
individual, or number of individuals, may 
now be insurers : but originally ordinary 
partnerships, or companies, could not insure, 
and by the Stat. 6 Geo. I., c. i8, the right of 
insurance on ships was exclusively confined 
to two companies, viz., the Royal Exchange 
Assurance and the London Assurance Com- 
pany. . 

The insured must have an interest in the The insured 

must have 

subject matter of the insurance, but it is not InJ^reS* 
necessary that his interest should exist at 
the time when the policy of insurance is 
effected. If he was interested during the 
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voyage, and at the time the goods were lost, 
he has an insurable interest. (Rhind v. Wil- 
kinson, 2 Taunt, 237.) 

A policy of insurance is usually obtained 
through a broker who is employed for that 
purpose by the insured ; he receives the 
premium and pays it to the underwriter, 
and is responsible to the latter for it. An 
insurance broker has a lien on the policy for 
his charges, when he is directly employed 
by the insured, and this lien extends to the 
general balance due to him. 

The policy of insurance is usually printed, 
and any terms out of the common that are 
necessary are written by the parties. This 
document, like the bill of lading, is an 
ancient and venerable relic of a by-gone day, 
and is evidently respected as such by the 
parties interested, for its form has changed 
but little during the last 200 years. 

The main provisions of the policy are 
those that treat of the stamp, the names of 
the insured, underwriters of the ship, subject 
matter of insurance, the voyage, the sum 
insured, the perils insured against, the 
premium, the memorandum, and the sub- 
scription, 
stamp on poUcy, The Stamping of marine policies is regula- 
ted by 30 Vict., c. 23 ; the 33 and 34 Vict., 
c. 97 and 117 ; and the 39 Vict., c. 6. By 
these acts it is laid down that no agreement 
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for sea insurance (except the insurance 
mentioned in Merchant Shipping Act, 1862, 
sect. ^^) is valid unless affected by a policy ; 
and every policy must specify the particular 
risk or adventure, the names of the sub- 
scribers, or underwriters, and the sum, or 
sums, insured. If any of these particulars 
are omitted the policy is void. No policy 
can be admitted in evidence in a Court 
of Justice unless it is stamped. The 
stamp should be affixed before execution ^°^^ ^^^^^ 
of the policy : it may be stamped after o^«c"*io>»' 
execution on payment of a penalty of ;f 100. 
The time during which any policy remains 
in force must not exceed 1 2 months. Previous 
to the execution of a stamped policy, a 
memorandum containing particulars of the 
proposed insurance is initialed by the under- 
writers. This memorandum is called " the 
slip " and although it is not admissible in"ThesUp." 
evidence either at law, or equity, (the only 
evidence receivable being the stamped policy) 
it can be received by the Courts as evidence 
of the terms of the policy in cases of at- 
tempted fraud. The stamps in an ordinary 
policy are 3d. for every ;f 100, or fraction of 
a hundred pounds, insured upon any voyage. 
For any time policy not exceeding 6 months ^ountof 
3d., and not exceeding 12 months 6d. for 
every ;^ioo, or fractional part of ;f 100. The 
policy must contain a description of the 
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subject matter of the insurance. Where 
the insurance is effected on the cargo alone, 
it will remain valid even though the cargo is 
shipped by any other vessel than the one 
named in the policy. {Oliverson v, Brightman^ 
8 Q.B., 781.) The policy must contain the 
names of the subscribers and underwriters, 
and should specify the sum insured, other- 
wise it will be void. 

SmatOTiimy^ A material alteration in a policy will in- 
validate it, or render it void, so far as regards 
the parties who did not authorize such alter- 
ation. When a material alteration is made, 
it should be done by a memorandum on the 
back of the policy, which must be signed by 
all the parties. An immaterial alteration 
will not invalidate a policy. The construc- 
tion put by the courts on the wording of a 
policy of insurance is always of a liberal 
character ; and in cases where the language 
of the policy is ambiguous, or obscure, the 
usage of the trade, in that particular branch 
of it, will be relied on. 

" Open •» poUcy. A poHcy may be "open" or it may be 
** valued." An open policy is one where the 
value of the subject matter of the insurance 
is not stated in the policy, but which in case 
of loss must be proved when the insurance 
money is applied for. 

"(Jte°*^" A valued policy is one where a certain 

sum agreed upon by the parties is to be paid 



CONTRACTS OF MARINE INSURANCE. I29 

in the event of a loss, and is conclusive 
between them as to the value of the matter 
insured. In such a case the insurer is en- 
titled to recover the full value insured, 
although it exceeds his interest. (Shawe v. 
FeltoHy 2 East. 114.) 

An insurance may be effected for a par- "Voyage" 

policy. 

ticular voyage, or for a number of voyages, 
and is then called a " voyage " policy. 

An insurance may also be effected for a 
specified period, irrespective of the number 
of voyages, and the instrument is then called 
a " time polity." "^" 

There is also a "mixed" policy which «« Mixed »» 
insures a ship plying from one port to ^ ^^' 
another for a period of 12 months. This 
is so called because it combines both the 
time policy and the voyage policy. (Gambles 
v» Marine Insurance of Bombay, i Q.B. Div., 

507.) 

An insurance may be effected upon the ^oSts."^* °^ 
ship or cargo, or upon both combined, and 
also upon the profits that the merchant ex- 
pects to make upon the venture. In the 
latter case the insured must have an in- 
surable interest in the cargo, which interest 
must not only be in existence at the time 
the loss is sustained, but also of such a 
nature that if the loss had not taken place 
the profits would have been made. 

If the destination of the ship is not named 

K 
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the policy will be void. The insurer's lia- 
bility ceases on the arrival of the ship at its 
de stination. 

It is usual in policies of marine insurance 
to state the time when the risk is to begin, 
and also when, or where, it is to end. If 
the voyage is specified in the policy as being 
to a certain country, the risk ends on the 
arrival of the ship at any port of the country. 
But if the port is named, the risk continues 
until the mooring of the ship at the usual 
place of discharge at the port mentioned, 
and the liability generally coirtinues for 24 
hours afterwards. 

With regard to the perils insured against, 
the term " the perils of the sea," includes 
animals killed, or damaged, by the motion 
of the vessel during a storm, or injuries 
which arise from the ship taking the ground 
in a tidal harbour in consequence of an acci- 
dental swell, or from stranding, or a collision 
caused by an accident. The insurance is 
Non-arrival of paid when a vessel has not been heard of 

vessel within 

reasonable time, for a reasonable time after her departure, as 
she is then supposed to have been lost by a 
peril of the sea. The underwriters are also 
• liable for loss by fire ; whether occasioned 
by lightning, by unavoidable accident, or by 
the negligence of the master or crew. 

** The suing and labouring clause *' in a 
policy, is the provision which, in the event 



Perils insured 
against. 
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of loss or misfortune, the insured ** may sue, JabJ^nt"? 
labour, and travel "for the defence of the°S^/°* 
ship, or cargo, and for the extra cost incurred 
by such labour, the insurers will contribute 
a proportion. [Kidstone v. Empire Ins. Co., i 

C.P., 543-) 
A ** Warranty " is a word used in connec- Definition of 

'* Warranty." 

tion with this branch of the subject, which 
means an assertion on the part of the insured. 
The underwriter's liability depends on the 
literal truth of this statement. Warranties 
are either express or implied. They are J^™"**®* *^ 
express when their intention is stated clearly 
in the contract, and implied when they areorimpUod, 
added to the contract by an implication of 
law, or custom, or usage of trade. An ex- 
press warranty must appear on the face of Express 

warranty. 

the policy, and will not be valid if on a 
separate slip of paper attached to it. An 
express warranty may, of course, include 
any contract made between the parties. 
The things, however, usually warranted 
are : — 

I. — The time of sailing ; Contents of 

2. — The safety of the ship at a certain time ; w^SSSy 

3. — That she shall depart with convoy ; 

4. — That the property is neutral ; 

5. — Freedom from seizure in port. 

A warranty that the ship shall sail on a Time of saiung. 
certain day, is understood to mean that she 
shall be fairly on her voyage on that day. 
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If the ship has her cargo and supercargo on 
board, and is ready to sail on the day named 
in the warranty, but is prevented by stress 
of weather, it will not be sufficient per- 
formance, and the warranty will not be con- 
sidered as complied with. 

A warranty that the ship is safe on a 
certain day is complied with if the ship is 
safe at any time during the day named. 

A convoy is a naval force under the com- 
mand of an official appointed by the govern- 
ment of the country to which the ship 
belongs, whose duty it is to escort and 
protect merchant ships. A warranty to sail 
under convoy, is an engagement that the 
ship shall so sail during the whole voyage. 
The appointment of a convoy by the govern- 
ment is essential, and a ship that sailed 
under the convoy of a man of war acci- 
dentally proceeding to the same destination, 
did not comply with the warranty. {Hibbert 
V. Pigou, Park, 498). The ship must not 
only depart, but continue with the convoy 
the whole of the voyage — unless in cases of 
absolute impossibility , such as being separated 
by stress of weather, or driven into a foreign 
port by a storm, whereby she is prevented 
from continuing the voyage under escort. 

A warranty of neutrality occurs when the 
policy expressly warrants the neutrality of 
the goods, or subject matter of insurance ; 
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and the word neutrality implies not only 
that it is neutral at the commencement of 
the voyage, but that it shall continue so 
during the same, so far as any act of the 
insured is concerned. 

The remaining clause in the express ^J^^^^. 
warranty is that exempting underwriters 
from confiscation, or seizure of the ship in 
her port of discharge. In this case the 
question that most frequently arises is that 
of the ship being in port at the time of her 
seizure, or the contrary. The answer, of 
course, depends upon the meaning of the 
word port, which is a question entirely for 
a jury to determine and need not occupy 
our attention. 

So far we have dealt with express war- 
rants. There are also implied warrants, impUed 

warranty. 

such as 

I . — Seaworthiness ; 

2. — Not to deviate ; 

3. — The insured will use reasonable 
diligence to guard against risks covered by 
the policy. 

The first implied warranty is that the ship YesseipreBamed 
is seaworthy at the date of the insurance, when inaured^ 
This warranty does not extend to the whole 
time occupied by the voyage, or to the time 
covered by the insurance, as the case may 
be. The term ** seaworthiness," means that 
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the ship is in a fit state as to repairs, equip- 
ment, crew, and in all other particulars, at 
the time of sailing. Also that it is able, 
with proper management, to encounter the 
ordinary perils of the sea during the voyage. 
{Dixon V, Sadler, 5 M. & W., 414.) The ves- 
have a sel must have a competent master, and a 

competent nr • i j 

crew. crew sufficiently numerous and competent to 

navigate the ship. The ship must be pro- 
vided with proper anchors and sails. 

In a time policy there is no implied war- 
ranty of seaworthiness, such a fact, therefore, 
would have to be expressly warranted. 

Mast take pilot A pilot must be taken on board at all ports 

on board. 

where necessary, so as to minimise the risk 
of loss, or of rendering the ship unseaworthy 
by accident. 
Master of ship An implied warranty not to deviate means 

not to deviate 

from his course, that the master of the ship will not wilfully, 
or unnecessarily, depart from the due course 
of the voyage for even the shortest possible 
time, and the objection to deviation arises 
from the fact that one of the contracting 
parties has substituted another voyage for 
the one originally insured. The usual occa- 
occasions when sions in which a ship would be justified in 
deviate. deviating would be for the purpose of joining 

convoy, through stress of weather, want of 
necessary repairs, approach of an enemy, 
and mutiny, desertion, or sickness of the 
crew. Succouring distress is not considered 
a ground on which to deviate. 
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There is an implied warranty also that ^^g^ g^"^ 
the insured will guard against the risks *«^***^ 
covered by the policy, and that no loss shall 
happen to the ship or cargo through any 
wilful default or negligence on his part. 
Also that he will be provided with all neces- and must carry 

all necessary 

sary papers to show the ship's nationality, papers, 
which are required by the law of nations, or 
by particular treaties ; for if the ship has 
not the proper documents on board to 
identify her, and she is lost for want of 
proper documentation, the underwriters are 
discharged. (Piponv. Cope, i Camp., 434). 

When a vessel has been insured for a insurance for 

partial or total 

certain sum, whether for the voyage or forioss. 
a term, it will be clearly understood that the 
arrival of the ship at its destination puts an 
end to the liability of the underwriter. But 
as ** the best laid schemes of mice and men 
gang aft a-gley," according to Bums, so the 
best intentions of the master and crew of a 
ship are not able in eveiv case to bring her 
" to the desired haven where they would be." 
In such cases the question as to what pro- 
portion of loss the underwriter is liable for 
has to be determined. Is the loss partial or 
is.it total? If the former, the contract 
being one of indemnity only makes the 
liability of the insurer proportionate. If on 
the contrary, the loss is total, the insured 
Mrill be entitled to entire payment of it. 
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The loss is total where it is occasioned by 
foundering or fire; or where the ship is 
totally wrecked ; or where it is injured to 
such an extent as to justify the owner in 
abandoning it to the insurers. 

The loss is partial in cases where the 
subject matter of the insurance is only 
partially damaged, or where the insured is 
liable to contribute on a general average in 
case of an insurance on goods, or freight. 

A constructive total loss arises when the 
subject matter of the insurance, although 
still in existence, is either actually, or bene- 
ficially, lost to the owners, and when notice 
of abandonment has been given to the in- 
surers. This notice of abandonment must 
be given by the insured, or his duly authorised 
agent, to the insurers, and need not of neces- 
sity be in writing. {Rankin v. Potter, L.R. 6 
H. L., 83.) It must be express and clear in 
its terms, and if the underwriters object to 
the notice, the objection must be made 
within a reasonable time. The insured 
should give notice of abandonment as soon 
as possible, so as to enable the insurers to 
obtain as much benefit as they can from any 
part of the property that may still be of 
value to them. (Roux v, Salvador j 3 Bing., 
N. C, 526). As an abandonment transfers 
the whole property in the thing abandoned 
to the insurers from the date of the loss, an 
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abandonment can neither be partial nor 
conditional, f Scottish Marine Insurance Co, v. 
Turner^ i Macqueen's H. L. Cases, 342. 
McMasters v. Shoolbredj 1 Esp., 237). 

In connection with partial loss, as we practice of 

iASUf firs ^r hftT ft 

have said, the contract of insurance being a loss is partial, 
contract of indemnity, the insurers only pay 
their proportion of the loss sustained. Thus 
if on a voyage the loss incurred has been 
suffered by the ship itself, and the owner 
has repaired such damage, he will not be 
allowed the full amount for the damage done, 
but a third of the cost of repairing will be 
deducted in consideration of the benefit that 
such owner receives from new material 
instead of the old. (Poingdestre v. Royal Ex- 
change Insurance Co,, R. and M., 378). 

The way in which the original value of ^t^^^ucyis 
the goods insured is ascertained, when the "° a°op«none. 
policy is an open one, is by taking the 
invoice price at the port of loading, adding 
to that, the premium paid for insurance, 
and also the commission. {Usher v. Noble 12, 
East. 639. Langhorn v. Allnutt, 4 Taunt, 511). 

This settlement between parties to an ^^^^^ 
insurance, is called adjustment, and in cases 
where the policy is a valued one, of course, 
the agreement is acted upon, and a fixed 
sum paid for loss sustained. Concealment 
of any facts, necessary to be known, is as fatal 
to a policy as misrepresentation; but the 
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concealment must be of a material tact. 
{Durrell v, Bederley, i Holt, 283 Judgment). 

Payment of a loss is enforced by an action 
on the policy, and this action may be com- 
menced and proceeded with, notwithstanding 
that there is an express provision in the 
policy that all disputes shall be referred to 
arbitration. {Scott v. Avery ^ H. L., Ca. 81 1), 

If a premium has been paid for an 
insurance, and the risk covered by it has 
never been incurred, ».^., if the policy insured 
goods, and there were no goods put on 
board the ship, or, if the voyage for which 
the goods were insured was never under- 
taken, in such cases the premium would 
have to be returned. {Martin v. Sitwell^ Shon. 

156. 

When the insurance has been eflFectcd by 
a person who has no insurable interest in 
the property, the premium will be returned ; 
that is, of course, in cases where the 
insurance has been effected without fraud. 
{Routh V. Tompson, 11 East, 428). 
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CHAPTER XXII. 
Mercantile Contracts — Contracts of Sale. 

Sale is the transfer of the property in i>«flnitioii of 
goods from one person to another for a 
valuable consideration, which must be 
money. It is therefore different from 
exchange or barter, which is the giving of 
one thing for another. Anyone who has 
the property in the goods can dispose of 
that property to another by sale. If a man 
has not the property in the goods, e,g,y if he • 
has stolen them or found them, he can 
nevertheless make a valid sale, and be able 
to give the buyer a good title to them, but 
for that purpose he must make the sale in 
market overt during the usual market 
hours. 

A market overt is, in the country, a Definition of 
market held on certain days provided for 
that purpose by local custom or by charter ; 
in London every shop is a market overt, 
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for its own particular goods ; and every day, 
except Sunday, is a market day : but the 
sale must not take place in a shop the 
windows of which are closed, nor in a back 
room behind the shop. A purchase made 
between the rising and setting of the sun 
does not secure the first purchaser, but 
although the goods have been sold in market 
overt, and have come again into possession 
of the vendor who had no property in them, 
the right of the original owner will revive. 

There are three things necessary for a 
valid contract of sale, viz., a request, a pro- 
mise, and a consideration. A sale of goods 
may be either by deed or parol. 

A sale by deed is in the form of a bill of 
sale, and is not a usual mode of transfer, 
except in cases where the vendor parts with 
all his property in the goods, or where a 
sheriff sells under an execution. 

A parol sale of goods might, under the 
common law, have been eff^ected by delivery 
of the goods, and payment for them at the 
time, no further question could then, in the 
absence of fraud, arise as to the validity of 
the sale. It might also be effected by an 
agreement to buy on the part of the vendor, 
coupled with a part payment of the price ; 
or by part delivery of the goods by way of 
binding the bargain; or by an agreement 
between the parties to be completed at a 
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future time. A simple agreement, in writing, 
is looked upon as a parol agreement. With 
regard to an agreement to be completed at a 
future time, it may be said to arise in cases 
where the goods are not delivered at the time 
of sale, or the money is not paid until some 
future day, to be named by the parties ; and 
it is on this basis of futurity that most of 
the contracts of sale are founded. The rule 
in such cases is as follows : " If nothing 
remains to be done on the part of the seller, 
as between him and the buyer, before the 
goods purchased are to be delivered, the 
property in the goods immediately passes to 
the buyer, and that in the price to the 
seller. But that if any act remains to be 
done on the part of the seller, then the 
property- does not pass until that act has 
been performed." (Smith's Mercantile Law, 
8th Ed., p. 483.) This was formerly the 
Common Law respecting the sale of goods 
and personal property, and is so now for the 
sale of goods under £io. No action can 
now be brought to enforce any contract for 
the sale of goods under that amount — " that 
is not to be performed within a year from 
the making of such contract, unless the 
agreement be in writing, and signed by the 
party to be charged therewith, or by some 
other p>erson thereunto by him lawfully 
authorized." So says the Statute of Frauds, 
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which we will now proceed to consider, 
stjwkute of This statute was passed in the 29th year of . 
the reign of King Charles the 2nd {29 Car., 
2 c, 3), and the object of it, as explained in 
the preamble, was " for the prevention of 
many fraudulent practices, which are com- 
monly endeavoured to be upheld by perjury 
and subornation of perjury." In other 
words, the merchants of those days, as is 
too often the case with the merchants of ours, 
endeavoured to get out of a losing contract 
by repudiating it altogether. The statute 
requires that certain contracts and agree- 
ments therein specified, shall either be in 
writing, or shall be evidenced by some 
memorandum or note, in writing. It does 
not, however, make any contract valid by 
reason of the signature of the party to be 
charged therewith, if such signature is 
not in accordance with the intentions of the 
parties to the agreement. In other words, 
there must be neutrality in a contract, and 
both the parties to it must mutually agree as 
to the subject matter thereof. The 17th 
Sect, of this important statute enacts that 
** tw contract for the sale of any goods, wares, 
or merchandise for the price of ;^io sterling, 
or upwards, shall be allowed to be goodj except 
the buyer shall accept part of the goods so 
sold and actually receive the same ; or give 
something in earnest to bind the bargain ; 
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or in part payment ; or that some note or 
memorandum in writing of the said bargain 
be made and signed by the parties to be 
charged by such contract, or their agents 
thereunto- lawfully authorised." It may be the^'ltatute. 
said that railway shares, railway scrip, and 
shares in joint stock banks, are not within 
the scope of this section, neither does it apply 
to the sale of foreign stock, or to shares in a 
cost book mining company. (Humble v. 
Mitchell, II Ad. and E., 205. Tempest v. 
KilneVy 3 C. B., 249. Duncom v. Tindall^ 13 
C. B., 258, 267). 

It has been a matter of considerable Executory 
doubt as to whether the above section ^°" 
included executory contracts, the subject 
matter of which was not in existence at the 
time the agreement was entered into. The 
decisions of the Courts were (as is frequently 
the case) somewhat conflicting, and in order 
to remedy this indecision and to give a 
proper interpretation of the statute. Lord 
Tenterden's Act was passed (9 Geo., 4 9 Geo. 4, c. u, 
c, 14). By that Act the provisions of'*^' 
the Statute of Frauds were extended 
** to all contracts for the sale of goods of the 
value of ;^io sterling and upwards. Not- 
withstanding the goods may be intended to 
be delivered at some future time, or may not 
at the time of such contract be actually 
made, procured or provided, or fit, or ready 
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for delivery, or some act may be requisite 
for the making, or completing thereof, or 
rendering the same fit for delivery." This 
clause IS now to be considered part of the 
17th Section of the Statute of Frauds, and 
is to be read with it. There is a difference 
between the 4th Section of the Statute of 
Frauds and the 17th (see appendix), both 
dealing with contracts. The 4th Section 
mentions various matters, and goes on to 
say that no action shall be brought in any of the 
cases therein mentioned, unless the contract 
or agreement is in writing. Section 17 says 
that no contract therein referred to shall be 
allowed to be good, unless it is part performed or 
evidenced by some writing. It will, therefore, 
be seen that there is a difference between 
the two sections of the Statute, and that the 
17th goes further than the 4th, and renders 
void all contracts for the sale of goods of 
the value of £10, or upwards, unless there 
has been an acceptance and actual receipt of 
the goods, or part ot them, or something 
given by way of earnest, or in part payment, 
or unless there be a note or memorandum in 
writing of the bargain, signed by the parties 
to be charged therewith, or their authorised 
agents. 

We will now consider what is the meaning 
MtuSfteSeipt ? o^ acceptance and actual receipt , as referred to in 
this clause. This is likewise a question that 



Seotion 17, 



What is 
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has been the subject of much discussion in 
the Courts, and the arguments for and 
against different explanations of the phrase 
show the elasticity with which the human 
mind is endowed, and the marvellous faculty 
that it has of ** straining at a gnat and 
swallowing a camel." In the case of Chaplin 
V, Rogers J i East., 192, it was held that if 
the goods are too ponderous to be removed or 
handed over from the seller to the buyer, 
there need not be an actual delivery, but 
any act that is tantamount to a delivery will 
suffice. So that where the goods were in a 
warehouse, and the key of the warehouse 
was delivered to the buyer, it was held to be 
a sufficient delivery to satisfy the statute. 
(Meredith v. Meigh^ 2 E. and B., 364). Where 
goods are bought in bulk, and after the sale <Joods aoid by 

^ " sample. 

the purchaser takes a sample from the bulk, 
this has also been held to be a sufficient 
acceptance by the purchaser to satisfy the 
statute. (Gardner v. Grout, 2 C, B. N. S., 340). 
In the case of Beaumont v. Brengeri, 5 C. B., 
301, the defendant agreed to purchase a 
carriage which at the time of such agree- 
ment was on the plain tiflF's premises and 
also directed certain alterations to be made 
in it. It afterwards remained in the plaintiffs 
shop, at the request of the defendant, who 
made use of it upon one occasion only. The 
defendant refused to accept the carriage, 

L 
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and, on an action being brought to compel 
him, it was argued by his counsel that there 
had not been such an acceptance and receipt 
as the statute required. The Court, how- 
ever, held that there had been both a suffi- 
cient delivery and acceptance of the carriage, 
and that the defendant had exercised an act 
of ownership with respect to it, and that 
the plaintiff must be considered as the agent 
or warehouseman for the defendant. But 
there can be no delivery of goods so long as 
any act remains to be done by the purchaser 
to denote what is the actual thing purchased. 
Pupchase of So that if a man purchase timber growing in 
growing m er. ^ pg^j-jj^ g^j^^ omits to Select and mark what he 

agrees to purchase, there can be no delivery 

to, or receipt by, him until such selection 

is made. (Anderson v. Morrice, 8 C. B.,449). 

BfTeot of Act of It appears, therefore, that if any act of 

ownership by x-x- ^ j 

purchaser. ownership is exercised by the purchaser with 
regard to the goods he has agreed to pur- 
chase, such act will be regarded as an ac- 
ceptance which will satisfy the statute. The 
important case of Morton v, Tibbett, 15 Q. B., 
434 illustrates this point. In that case the 
defendant purchased from the plaintiff a 
quantity of wheat by sample, and gave in- 
structions that the purchase should be de- 
livered the next day to his carrier (whom he 
named) the carrier having to convey it to 
the market town. The defendant took away 
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a sample of the wheat with him, and the 
wheat was delivered next day to the carrier. 
The defendant, having sold the whole of the 
wheat by the sample that he had taken away 
directed the carrier to deliver it to the 
person to whom he had sold it. The carrier 
delivered the wheat according to the instruc- 
tions of the defendant (who had never seen 
the bulk), and it was rejected by the sub- 
vendee as not coming up to sample. The 
defendant repudiated his contract on those 
grounds, and the Court of Queen's Bench 
held that the jury was justified in finding 
that there had been an acceptance and 
actual receipt of the wheat by the defendant 
(he having exercised acts of ownership over 
it) such as was required by the 17th section 
of the Statute of Frauds. 

Whether there has been an acceptance Aooeptance and 
and actual receipt within the meaning of the question for 
Statute would in practice appear to be a 
question of fact to be decided by the jury in 
each particular case. If there has been no Must be part 

^ payment, 

actual acceptance, or receipt, the Statute 
says the purchaser must give something in 
earnest to bind the bargain, or in part pay- 
ment. If this something is only a penny, it 
would be a sufficient part payment to satisfy 
the Statute. If no part payment has been 
made, or actual acceptance or receipt given, 
the next alternative is that some note or 
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memorandum in writing cf the bargain must 
be made, and signed by the party to be 
charged therewith, or his agent thereunto 
duly authorized. This memorandum or note 
must clearly specify the contract actually 
made, so that no doubt can be entertained 
as to the intention of the parties to the con- 
tract. If this is not clearly expressed, it will 
not be a written agreement on which the 
decision of the Court can be obtained {Archer 
V, Baynes) 5 Exch. 625.) 

This memorandum or note once made can- 
not afterwards be verbally altered, although 
formal evidence will be taken to explain 
what is ambiguous. 

The price agreed upon by the parties 
should be stated in the memorandum, and 
their names should appear therein ; but the 
signature of the party to be charged by the 
contract, or his agent duly authorised, is 
alone necessary. The signature, for instance, 
may be that of the traveller employed by a 
firm of merchants, or by an auctioneer, or 
by a broker, or a factor. (Thompson v. Gardi- 
ner, I C. P. Div., 777. Darrell v, Evans, 1 H. 
and C, 174). 

An auctioneer is the agent of the seller. 
The assent of both parties to a contract 
being required, he is, after the fall of the 
hammer, considered as the agent of both 
parties. The assent of the seller to the con- 
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tract is signified by the fall of the hammer, 
and that of the buyer by his bidding for the 
goods. The bidder may, however, retract 
his bid, and the seller revoke the auctioneer's 
authority, before the hammer falls. (Marlow 
V. Harrison, i E. and E., 317). 

The auctioneer should write down in his Duty of 

anouoneer. 

sale book (which should contain a copy of 
the conditions of sale) the christian, and 
surname, of the purchaser, and also the 
amount of purchase money. Having done 
this personally, or by his clerk acting under 
his instructions, such entry, together 
with the particulars of the lots purchased, 
will be considered such a " note or memoran- 
dum in writing " as is required by the 
statute. 

A broker is also considered as the agent of „ ^ ^. , 

^ Broker can bind 

the parties to a contract, and may bind Jj^^j^®^*® 
either the vendor or vendee by his signature. 
The usual method of his so doing is by 
making an entry of the contract in his book 
and signing it for both parties as their com- 
mon agent. He then sends them the bought 
and sold notes: the bought note to the 
buyer, and the sold note to the seller. (Sieve- 
Wright V, Archibald, 17 Q. B., 103J. The 
bought and sold notes should be correct j^^S^^Su ht 
copies of the entry in his book. This entry "^^ ^^^ °°*®«- 
is considered as the actual binding contract, 
and the notes as copies of it, so that in case 
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vendor, 



and vendee. 



Approved bill. 



Where day of 
payment is 
fixed. 



of any disparity between the notes, or in 
the absence of notes altogether, the original 
entry is decisive. If there is no entry in the 
broker's book as evidence of the contract, 
and the notes disagree, in that case, as there 
is no means of deciding what the contract 
really was, it is considered void. (Thornton 
V, KempsteTy 5 Taunt., 786). 

When the goods have been sold the duty 
of the vendor is to deliver them in good 
order and condition, and in the absence of 
express stipulation, within a reasonable 
time. 

As soon as the purchaser has fulfilled his 
part of the contract of sale, goods are con- 
sidered as delivered when they are placed 
under the control of the purchaser so as to 
enable him to remove them at any time. 
Where there is no special agreement as to 
terms, the purchaser's part of the contract is 
presumed to be his readiness to pay the 
price ; and such readiness is implied by his 
demanding the goods. The purchaser ought 
to tender a bill if such is the usual mode of 
payment. If an approved bill is requested, it 
means a bill that cannot reasonably be 
objected to. {Smith v, Mercer y L.R., 3 
Ex. 57.) 

Where there is a day fixed by an agree- 
ment between the parties for payment, sub- 
sequent to the delivery of the goods, the 
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vendor must deliver them to the purchaser, 
and cannot rescind the contract unless the 
purchaser becomes bankrupt before they get 
into his possession. {Dixon v, Yates, 5 B and 
Ad., 313.) Again it is considered a sufficient 
delivery where the vendor has done some 
act that can be construed into a delivery in 
cases where it would be impossible to deliver 
the whole of the property sold, e.g., if the 
the vendor hand over a delivery order to the 
wharfinger, in whose possession the property 
is, which order the wharfinger has accepted. 
McEwan v. Smith 2 H. L. Ca., 309.) 

The vendor may, of course, refuse to when vendor 
deliver it he can show an intent to defraud deUver. 
on the part of the purchaser such as an 
intention not to pay. If, in ignorance of this 
fraudulent intent, he has delivered the goods, 
he can afterwards recover them if still in 
the purchaser's possession. (Load v. Greeny 
15 M. and W., 216). 

The vendor must also comply strictly 
with any warranty that he may have given. 
Warranties may be express or implied. An Express 

fy, . , warranty. 

express warranty is an amrmation as to the 
quality of the goods made at the time of 
purchase by the vendor, and must have a 
consideration to support it. (Stuckley v. 
Bailey, i H. and C, 405). An implied implied 

warranty. 

warranty is one that is not expressed as to 
the subject matter of the contract ; e.g., in 
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cases where goods are ordered for a certain 
purpose there is an implied warranty on the 
part of the vendor that such goods are 
suitable for that purpose, and are of a mer- 
chantable quality. (Brown v. Edgington, 2 
M. and G., 279. Bull v. Bobison, 10 Ex., 342). 
Duty of The purchaser has also duties to perform 

purchaser. 

in connexion with this contract of sale, 
which we may dismiss very briefly. His 
first duty is to receive the goods purchased 
when they are tendered to him. If he 
refuses to do so without good cause shown, 
he is liable to an action for breach of con- 
tract by the vendor. (Boorman v. Nash^ 9 B. 
and C, 14s). If the goods are not equal to 

Goodgnot ' TJ/ & ^ 

equal to sample, sample, the purchaser can refuse to receive 
them, and may request the vendor to remove 
them from his possession; but whilst the 
goods are in his possession he must do no 
act with regard to them that can be con- 
strued into an act of ownership. (Chapman 
V, Morton^ 11 M. and W., 534). 

Fraud vitiates Fraud vitiates every contract, as we have 

contracts. 

before observed, so that if by any means 
whatever, the vendor has made a fraudulent 
representation, either verbally, or by any 
act, and has thereby induced the purchaser 
to enter into a contract innocently, the 
vendor may afterwards repudiate the transac- 
tion. (Baglehok v. Walters^ 3 Camp., 154). 
Of course it would greatly impede the course 
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of trade and restrict very considerably the 
commerce of the country were merchants to 
require part payment, or part delivery of the 
goods, or something paid as earnest of every 
bargain into which they enter. Therefore 
the usage of trade, has, in the majority of 
cases, done away with the necessity for 
reliance on the Statute of Frauds. Good 
faith is the soul ot trade, as it is of friendship, 
and millions of money changes hands yearly 
without the slightest reference to the Statute 
of Frauds, or any other Statute that the 
legislature has had the ingenuity to devise. 
The basis of trade is credit, and where goods 
are sold on that basis there is no necessity 
for holding out one hand for the money, and 
the other hand symbolically with the goods 
in exchange, on the principle of considering 
every man a thief, until you have found him 
to be honest. When this principle becomes 
recognised as the rule ot trade we may say 
farewell to the commercial greatness of the 
Empire. 
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Negotiable Instruments. 



Bills of 
exchange. 



" Chose in 
action '* is not 
assignable. 



As bills of exchange are the usual forms 
of contract of payment in vogue amongst 
commercial men, we will proceed to consider 
their character and incidents as negotiable 
instruments. A bill of exchange is a 
negotiable instrument ; ue», an instrument 
(as the law calls it) which may be trans- 
ferred by assignment from one person to 
another, and thereby vest a legal title 
to the transferee to the property represented 
by, as well as a right of action founded 
ujwn it. It is, therefore, an exception to 
the rule of our common law which says that 
a *' chose in action" cannot be assigned. 
A chose in action is the right of one man to 
bring an action against another for the re- 
covery of something which he has not got 
in his possession, but to which he is entitled. 
The right to recover damages, or a debt 
owing, is therefore a chose in action which 
cannot be assigned. " It is," says Baron 
Martin (in the case of Young v. Hughes^ 4 H. 
and N. 84) ** a well known rule, that a bond 
is not assignable at Common Law so as to 
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enable the assignee to sue upon it in his own 
name." The reason of this rule is that ** the 
law will not permit a person to become the 
creditor of another without his consent." 

Bills of exchange and promissory notes, eiihange are 
when executed with all necessary formalities, *™°s*erabie. 
are, as we have said, an exception to this 
rule of non-transmissibility. It must be re- 
membered that if a bill of exchange be made 
payable to order, it can be endorsed, and 
thereby a right of action upon the bill will be 
vested in the bond fide holder of it. If a bill 
of exchange is made payable to bearer, the 
ame result will follow on delivery over to as 
third party. There is no necessity in either 
of these cases to obtain the consent of the 
party who is primarily liable, nor is the 
actual privity of the parties necessary. This 
power of assignment is an offshoot of the 
law merchant (i.e. the custom of merchants) 
and has become consolidated by usage. 

Another difference between a bill of ex- consideration 

need not appear 

change and an ordinary contract is, that there o" '»<^® ^^ ^^^* 

is no necessity for the consideration to appear 

on the face of the document. It is implied 

that there has been a consideration given for 

the bill until the contrary is proved. (May 

V. SeyleVf 2 Ex., 566). 

Having then explained thus far wherein a 
bill of exchange differs from an ordinary 
contract in writing, we will proceed to show 



156 



MERCANTILE LAW. 



Definition of 
bill of exchange. 



It must be in 
writing. 



Amount most 
be shown. 



Effect of 
uncertainty in 
bill of exchange. 



Form of bill of 
exchange. 



what is a bill of exchange. " A bill ot 
exchange is a written order, or request, by one 
person to another far the payment of money at a 
specified time absolutely and at all events." 
(Broom's Common Law, 6th ed., 445). It 
must be in writing, and should be specially 
directed to the party requested to pay. The 
person to whom the money is to be paid 
must be a person known, or capable of 
being ascertained, at the time the bill is 
drawn. The amount for which the bill is 
drawn must also be express, and be made 
payable ** absolutely and at all events." In 
all contracts this certainty ought, as far as 
possible, to be sought after, as by paying 
attention to the wording which would secure 
this certainty in contracts, much litigation 
would be avoided. Uncertainty in a bill of 
exchange would, moreover, invalidate its 
negotiability, as nobody would accept a 
security of that character. The following is 
the form of an ordinary bill of exchange. 

London, Mareh 1st, 1883. 

*< Two months' after date (or on demand, at sight, 
or 20 days' after sight, <fec.) pay A. B. or order {or 
bearer, or pay to my order), Five Hundred Poands. 
£600 Os. Od. C. D. 

To Mr. E. F., 

Merchant, 

Mosley Street, 

Birmingham. 

The above document must be stamped 
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according to its value, and have written JJj^.^ 
across the face of it, "accepted, E. F.,"«^^*^^ 
which endorsement is called an acceptance. 
The person who signs the bill is called the 
drawer, and the one who writes across it 
is called the acceptor. The person to whom 
the money is payable is called the payee. 
The person on whom the bill is drawn 
(called the drawee) is the party primarily 
liable at the suit of the payee. 

An accommodation bill is a bill accepted, Deflnition of 

accommodatioii 

without consideration, for the convenience bm, 
of the drawer, and in order to enable him to 
raise money upon it. 

A promissory note, is a written promise o^g^om^ssory 
to pay a certain sum of money uncondition- 
ally. The person who makes this promise 
is called the maker, and the person to whom 
the promise is made is called the payee. 

A cheque is in the nature of a bill of ex- of cheque, 
change, and is addressed to a banker and 
payable to bearer, or order, on demand. 

A bank note is a promissory note made by of bank note, 
a banker. {Keem v. Beard, 8 C. B. N. S., 372. 
Whistler v, Forster, 14 C. B. N. S., 248.) 

No particular form of words is necessary to 
make a bill of exchange, or promissory note, 
although the form of bill given above is the 
one most in use amongst merchants. There bui of exchange 

must contain an 

must, however, be an order to pay (in the o^de' *» pay. 
case of a note a promise to pay) and the 
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payment must be money, and unconditional. 
If the bill or note contain any condition 
which is to happen before payment, (called 
a condition precedent) or if the time for 
payment is uncertain, or if the payment is 
directed to be made out of some uncertain 
fund, it is not such a bill of exchange, or note, 
as would be valid. 

Bills of exchange and promissory notes 
are called inland when they are drawn and 
made payable in some part of the United 
Kingdom, the Channel Islands, Isle of Man, 
or other islands, and made payable, or 
drawn, upon some person resident therein. 

They are called foreign when made, or 
payable, abroad. 

The usual form of a promissory note is as 

follows : — 

£50 London, Jnne 2/83. 

Two months after date I promise to pay A. B., 
or order, Fifty pounds, for value received. 

John Smith. 

The chief characteristics of a bill, or note, 
are the amount, stamp, date, time, and place 
of payment ; names of the drawer and of 
drawee, and description of payee. 

The amount is usually specified in figures 
on the upper left hand corner, and also in 
writing in the body of the document. Where 
a difterence appears between the writing 
and the figures, no evidence can be received 
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to explain such difiference, but the writing is 
usually considered correct. {Saunderson v. 
Piper^ 5 Bing. n. c, 425.) 

A bill or note requires a stamp according Mast be 

* * *^ stamped. 

to the amount that it represents. If it is 
not stamped in accordance with the Act, it 
cannot be received in evidence in any Court 
of Law. If the bill is an inland bill and is 
for the payment of money, on demand, the 
stamp may be an ordinary receipt stamp, 
affixed to the document ; but in all other 
cases it must be on a form previously im- 
pressed with a stamp of the required 
amount. 

If a bill, or note, be drawn payable abroad, ^J^^^J^*" '''' 
it does not require stamping according to the *^'°*^- 
Act ; but if drawn abroad and payable (or 
even if it be endorsed or negotiated) in the 
United Kingdom, it requires stamping as 
provided by the statute. 

The stamp duties are as follows : — stamps on buis 

of exchange 
Bill of Exchange, payable on demand.... 1 or' promissory 
Bill of Exchange of any other kind, what- notes, 

soever, drawn or expressed to be payable 
actually paid or endorsed, in any manner 
negotiated in the United Kingdom where 
thelamount, or value, of the money for 
whtoh the bill, or note, is drawn, or made, 

does not exceed £5 1 

Exceeds £6 and does not exceed £10 2 

„ £10 „ „ £26 3 

„ £25 „ „ £60 6 

„ £60 „ „ £76 9 

„ £76 „ „ £100 10 

„ £100 and for every £100, and also 
for any fractional part of £100, of such 
amount or value 1 
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Drafts, orders, and cheques, are considered 
for the purposes of this Act as bills of 
exchange, and are, if payable on demand, 
subject to the stamp of id., and such stamp 
may be adhesive. 

Date of bill of ,«, j . • i ^ r 

exchange. 1 he date IS also a necessary part of every 

bill of exchange, or note, and for this reason, 
that it saves further trouble as to when the 
bill is payable. The insertion of the date is 
not a matter of vital importance to the 
validity of the bill ; and, in the absence of 
it, the bill would be considered as dated 
from the day when it was made. (GUes v. 
Bourncy 6 M. and S., 73). 

Time and place A bill is usually made out as pa3rable in a 

o paymen ., certain number of months after date, e.g., 
" Three or six months after date pay or 
order, &c." The month here is considered 

Month as a calendar month, and if there is no time 

considered as 

calendar month. £xed in the bill for payment, it is considered 
as payable on demand. (Wkitlock v. Under- 
woody 2 B. and C, 157). 
Place of If the drawer of the bill wishes it to be 

fn^ed. ° * paid at a certain place, he should insert the 
name of such place in the body of the bill ; 
and when the bill becomes due, it must be 
presented at that place for payment, in order 
to make the drawer liable on the bill. In a 
promissory note it will be sufficient to render 
the maker liable if the place of payment is 
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mentioned in a merinorandum at the foot of 
the document. {Exon v. Russell, 4 M. and S., 
506.) 

The signature of the drawer is essential Names of 

, . drawer and 

to the validity of a bill of exchange, except *^^®® 
in cases where the inability to sign arises 
from a defect in education, and under 
those circumstances his mark will be suffi- 
cient. The signature need not be in any 
particular part of the bill, though it is usual 
to sign in the right hand corner. The name 
of the person on whom the bill is drawn 
(called the drawee) should also appear, so 
as to avoid complications arising at some 
future time. 

The description of the person to whom Description of 
the money is payable should be full and ^^^' 
clear for the purpose of identification, and 
to prevent him being mistaken for somebody 
else. 

The words ** value received," usually vaine received, 
written on a bill, are not necessary to its 
validity. The property that gives bills of 
exchange their value as mercantile instru- 
ments is their negotiability. 

Where a bill of exchange is drawn in the Effect of bui 
usual form, and made payable to *' A. B. or Eearerf ^ 
bearer," the bill will pass from hand to hand, 
and the property in it will be transferred b^ 
delivery. 

When the bill is made payable to "order," 

M 
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Effect of 
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Bill to be 
presented when 
due. 
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an endorsement by the payee is necessary to 
transfer the property in it. 

An endorsement may be either ** special," 
or " in blank." It is a special endorsement 
where the endorser names the person to 
whom the money is to be paid : e.g,j " pay 
A. B. or order," in which case it would 
require the endorsement of A. B., in order 
to give the next holder a right of action 
on it. 

An endorsement in blank occurs where 
the holder of the bill writes his name on the 
back of it without any directions, and it 
thereupon becomes payable to any bond fide 
holder. Endorsement has this effect, viz : — 
it gives the endorsee a right of action on the 
bill against all the endorsers in case the bill 
is not met at maturity. The acceptor of the 
bill is the person liable in the first instance 
for payment, and afterwards the drawee and 
each endorser. 

When a bill becomes due {i.e., 3 days 
after it is made payable) the holder should 
present it for payment to the acceptor. If 
the acceptor refuses payment, the holder 
should give notice of dishonor to all the 
parties whose names are on the bill, omitting, 
of course, the acceptor. Presentment and 
* notice of dishonor in due form are essential 
steps to the success of any action on the 
bill. The acceptor being the person pri- 
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marily liable on the bill, we have to consider J'jjJ^Jj °^ 
his position. The effect of accepting a bill, 
or making a note, is an absolute contract on 
the part of the acceptor of the one, or the 
maker of the other, to pay the payee, or 
order, or bearer, as the instrument may 
require. (Byles, on Bills of Exchange, 
page 3). 

An acceptance may be either absolute Forms of 

* •' acceptance. 

or conditional. A bill may be accepted 
*• generally," whereby the acceptor under- 
takes to pay the bill when it becomes due. 
It may be accepted ** payable at a banker's," 
in which case the acceptor undertakes to 
pay the bill when presented, either to the 
bank, or to himself, for pa5mient. It may 
also be accepted ** payable at a certain 
bank," in which case it would only be met 
on presentation at the bank named. When 
a bill is accepted or endorsed, "per pro- Effect of 
curation " such words are an express oSdOTsemlnt^ 
acknowledgment of a limited authority, pr^'apation " 
and the actual authority of the acceptor 
would in such a case have to be proved. 
{Alexander v. Mc.Kenzie, 6 C. B., 766). A bill 
is accepted for honor, or " supra protest " Acceptance 

. .for honor. 

by a stranger in cases where acceptance is 
refused, or the drawer is not to be found, or 
where after acceptance he absconds, or 
becomes bankrupt. The object of this form 
of acceptance is to promote the negotiability 
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Foreign bills. 



of the bill where the credit of the drawer, 
or any of the endorsers, is suspected. If 
the acceptor for honor has eventually to pay 
the amount, he can have recourse for repay- 
ment to the person for whose honor he 
accepted, and to all the other parties to the 
bill who are liable to that person. (Broom's 
commentaries on C. L., p. 463.) 

When a bill has been presented and dis- 
honored, the holder is entitled to payment 
from the last endorser after giving him notice 
that the bill has been dishonored. Or he 
may, if he prefers, have recourse to any of 
the other endorsers upon giving to each of 
them notice of dishonor. If it is intended 
to call upon an endorser to pay the bill, he 
IS entitled to prompt notice of dishonor. 
Thus, if the endorser and the. holder live in 
the same town, the notice should be given 
the same day, where possible. No special 
form of notice is required, but it will be 
sufficient if it express clearly the fact of the 
bill having been dishonored. 

A bill drawn, or payable, abroad is called 
a foreign bill, and is rather different to an 
inland bill in form. The usual custom in 
regard to foreign bills is to draw them in 
one, or more, usances. Usance is the 
custom of the respective countries, in which 
the bill is drawn and made payable, as to 
the time of payment. Foreign bills are 
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usually drawn in sets of 3, although they 
may be in more ; these parts are each 
numbered, and refer to the other parts. 
They express that payment of each one 
part is conditional upon the other parts 
remaining: unpaid. We here insert form of 

,?„ Fonnof 

foreign bill : — foreign bm. 

London, March let, 1884. 

[Stamp] ^ 

Exchange for 25,000 franos. 

At two nsances (or at sight, or — months' after 

date) pay this my first bill of exchange, second of 

the same tenor and date not paid, to Mr. , or 

order (or bearer) > twenty-five thousand francs valne 

received of him, and place the same to account as 

per advice from 

Thomas Shelford. 

To Mr. Dmnont, at Lyons, 

Payable at 

When a foreign bill is dishonoured, it Dishonored 
should be protested, and information of the 
protest should accompany the notice. 

A protest is a solemn declaration by the Definition of 

■^ '' protest. 

holder against any loss to be sustained 
thereby, written by a notary, under a copy 
of the bill, and must state that payment, or 
acceptance, of it has been refused, and that 
such bill is consequently protested. The 
object of this protest is, that satisfactory 
evidence of dishonour is thus given to drawer 
or endorser. 

Any material alteration in a bill, or note, . 
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after it has been issued, acts as a new con- 
tract, and the bill requires a new stamp. 

If a bill, or note, has been given for an 
illegal consideration, the payment cannot be 
enforced at maturity. {Knight v. Hunt, 5 
Bing, 432.) 

The Bills of Exchange Act, 1882, does not 
make such a change in the previous law as 
necessitates any lengthened remarks. It 
consolidates the previous Acts relating to 
this subject, and incorporates the previous 
rules of law in existence, with the " law 
merchant " {Le.^ the lex mercatoria non scripta) as 
at present existing, together with the pro- 
visions of those acts for the determination of 
questions that may hereafter arise in connec- 
tion with this subject. It assimilates the 
law to the three kingdoms, and thereby 
places Scotland on an equality with Eng- 
land and Ireland as regards this branch of 
mercantile law. 
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Insurance — Life and Fire. 

The contracts of insurance are divided ^e i^s**'^*^®®- 
into life and fire. Life insurance is a 
contract whereby the insurer agrees, in 
consideration of an agreed yearly premium, 
to pay to the representative of the insured a 
certain amount, either by way of annuity, or 
a specified sum on his death. This msur- 
ance of lives is now very common, although 
not so much so in this country as in America. 
It affords an opportunity, more especially to 
those who have domestic ties, to make a 
provision either against old age, or against 
the still more certain event of death ; and no 
wise man who has a due sense of his respon- 
sibility would neglect the advantages this 
form of provision oners. In order to effect have insurable 
a valid insurance, the insured must have an 
insurable interest in the life insured. 

The Act that regulates this part of the i* <^eo., 8 c, 48. 
subject is 14 Geo., 3 ch., 48.* This Act, it 
may be said, applies to the person insuring, 
and does not affect the rights of third 

* Bee Appendix. 
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persons to whom the policy may be 
assigned. 

Sfepou^y!*' The person desirous of insuring his life 

makes a declaration in a prescribed form as 
to his age, occupation, usual state of health, 
and various other circtunstances of an 
interesting character. These particulars 
are incorporated with the policy of insurance 
by being referred to in it. The policy 
usually contains a clause to the effect that 
the insurers will not be liable, within a given 
time, in case the insured commit suicide, or 
(what is almost as bad) require the services 
of the public executioner ; or generally in 
case the information contained in the afore- 
said declaration is incorrect. The policy 
usually contains, in addition, a clause pro- 
hibiting the insured from going abroad 
without permission. The insured, on his 
part, agrees to pay a certain premium on 
stated days; and if he fail to make such 
payments as they become due, and the 
policy becomes thereby void, the subsequent 
receipts by the Insurance Company will not 
reinstate the policy which must be renewed. 
(King V. Harvey y 5 De. G. M. and G). 

Acts regulating The Life Assuraucc Company Act, 1870, 

life insurances. x^ j -> t ^ 

33 and 34 Vict., c. 6i, regulates life 
assurance companies, and requires, inter alia^ 
that a yearly statement shall be prepared by 
every company showing its revenue, and 
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containing its balance sheet, according to 
the prescribed form ; also, that every com- 
pany shall make periodical investigations 
into its affairs, and prepare, and furnish to 
the parties interested, periodical statements 
of its business. This Act was amended by 
the 34 and 35 Vict., c. 58, which in its turn 
was amended by the 35 and 36 Vict., c. 41. 

The Married Woman's Property Act, 
1882, 45 and 46 Vict., c. 75, s. 11, provides 
that in cases where a married man or 
woman insures his, or her, life, for the 
express benefit of his, or her, husband, wife, 
or children, the policy moneys are not sub- 
ject to his, or her, debts, unless there is an 
obvious intent to defraud creditors. A 
policy of insurance can be assigned to a 
third person. Notice of such assignment 
must, however, be given to the company. 

An assignee of a policy can sue on it in Assignment of 
his own name ; and a policy of insurance ^ °^' 
can be assigned by endorsement. (30 and 31 
Vict., c. 144). 

Fire insurance is a contract whereby the pire insurance, 
insurer, in consideration of a premium, 
agrees to indemnify the insured against any 
loss, or injury, sustained by fire. The 
instrument whertsby this contract is effected 
is called a fire policy. This instrument contents of 
usually contains a covenant that from and *^ ^* 
after a day therein named unto and inclusive 
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Insured must 
have insurable 
interest. 



Who may 
insure. 



Policy not 
assii^able. 



Policy void by 
alteration in 
property, 



or by fraudulent 
concealment. 



of a further mentioned day (usually twelve 
months) they (the insurers) will indemnify 
and make good to the insured, any loss, or 
damage, that may arise from fire to the 
property insured. It also usually extends 
the benefit of the insurance to the time 
during which the premium shall be paid. 

The insured must have an insurable 
interest in the property. Such interest does 
not necessarily mean that he must have the 
absolute property in the goods insured, but 
it will be sufficient if he has a lien upon 
them for money due, or if he has them in 
his custody as wharfinger, or bailee, or ware- 
houseman, or commission agent, or as a 
common carrier, or artificer ; in any of those 
cases the various parties have an insurable 
interest in them, in order to protect them- 
selves from loss or damage arising from fire. 

If property that is insured against fire is 
sold, the purchaser does not thereby obtain 
a right to the benefit of the policy of insur- 
ance. The purchaser would have to insure 
the property in his own name. 

Any alteration in the property insured, 
which woxild thereby increase the insurable 
risk, would have the effect of rendering void 
the policy ; e.g.^ alteration lAade in a house 
or other premises whereby the risk would be 
greater in case of fire. Any fraudulent con- 
cealment of a material fact which, if known, 
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would cause an increase of the premium — 
such as any unusual or extraordinary risk 
known only to the insured at the time of 
insurance — ^would make the policy void. 
{Bufe V. Turner , 6 Taunt, 338). 

Where the benefit of the insurance extends 
from a day mentioned in the policy to 
another day, also mentioned, both days are 
included. 

When any loss has been sustained by the Jncaseof losa 

•^ •^ insured to give 

insured, he should give notice to the insurers notice, 
within the time fixed by the policy for that 
purpose, and at the same time should 
present a list containing full particulars, 
together with the amount of the loss 
sustained. 

He must also procure and present a insuredSmust 

obtain 

certificate of his character and position, certificate of 

^ character. 

Such certificate is to be given by the clergy- 
man and churchwardens (or other trust- 
worthy inhabitant of the parish) and these 
particulars are necessary before the insured 
can be paid his insurance money. 

A contract of fire insurance being a Fire insurance 

. J. r • J •!. L i.v. 1 1 is a contract of 

contract of indemnity, where the loss is only indemnity, 
partial the insurance money paid will be 
proportionate. The insurance only covers 
the risk insured against for the time during Effect of days of 

. grace in poUcy. 

whjch It has been effected, but if the premium 
is payable from year to year there is usually 
allowed a period of grace after the date 
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when it becomes payable. This period, 
in the absence of express agreement, does 
not keep the policy alive after the actual 
time has expired. In order to do so, there 
must be a special stipulation, so that if the 
insurance expires on the ist May, and the 
premium is to be paid on the 15th of the 
same month, a fire occurring between those 
dates would be considered as not insured 
against, and the insurers would not be 
liable. {Turleton v. Stainforth, 1 B. and P,, 

471). 

A fire policy, as we have said, is not 

assignable, and by the Act, 14 Geo., 3 c, 78, 

In certain canes the directors of an insurance company may, 

insurance . 

company may upou the request of the msured, or upon the 

rebuild 

premises. occurrence of any grounds of suspicion such 

as fraud, &c., on the part of the insured, 
lay out the insurance money in the re- 
building of the premises destroyed. 
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CHAPTER XXV. 

Bottomry and Respondentia. 

The contract of bottomry is a contract pefinition of 

-^ bottomry bond. 

whereby the hull, or bottom, of a ship, is 
pledged, in consideration of money advanced 
for the absolute requirements of the ship. 
The instrument whereby this contract ig 
evidenced is called a bottomry bond, and 
the master of the ship binds himself in a 
penal sum to repay the amount advanced, 
with interest, within a certain time after the 
safe arrival of the ship at its destination. 
No particular form is necessary for this 
contract. 

The master is usually the person who Master or owner 

of ship can 

pledges the ship ; but the owner may do so hypothecate, 
without the master's authority. The master 
has power to pledge the ship, freight, and 
cargo, but only when such a step is 
absolutely necessary, for the purposes of 
repair, or victualling, or other equally 
important object. He must not, however, 
proceed in this matter without having 
endeavoured to obtain the money from the 
agent of the owner at the port where the 
ship is in want of repairs, &c. Where the 
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master cannot obtain the money from the 

agent, or on the credit of the owners, he 

^BWmn^f^** must, if possible, communicate to the owners 

iSr of the ship his intention to raise money on 

Bin n on. bottomry, and if it is necessary to pledge 

both ship, freight, and cargo, he must 

communicate with both the owners of the 

ship and cargo. Where communication 

with the owners of the ship and cargo is not 

^^®^ , ' possible, the master can hypothecate the ship, 

oommnnication -^ ' Jr rt 

is impoBBibie. freight, and cargo on his own responsibility. 
The necessity for the step must be 
absolute and supreme. The money raised 
by this process must be for the ship's 
requirements, as we have said, and for no 
other purpose. The purposes for which it 
is required must, moreover, be such as arise 

Master must act in the scope of the master's authority. If 

within the Boope 

of his authorify. circumstauces do not warrant the pledging 
of the ship, or cargo, the bottomry bond is 
void. The lender of the money should, 

Dnty of lender, therefore, ascertain that there is an actual 
necessity for the loan, and that it is 
absolutely requisite in order to enable the 
master to proceed. He should also be 
convinced that such loan cannot be obtained 
on credit, and that, where possible, com- 
munication has been made to the owners of 
the ship, or the ship and cargo. 

Execntionof A Bottomry bond is usually executed 

bottomry bond. -^ ■' 

under seal, and may carry any rate of 
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interest that the parties to it agree upon. 
If no interest is mentioned the Courts will 
allow 4 per cent. 

Respondentia is a form of contract when Definition of 

respondentia. 

the cargo of the ship alone is pledged as 
security for an advance, and is usually (like 
a bottomry bond) executed under seal. Its 
incidents are . similar to those of bottomry, 
which word equally applies to, and usually 
includes, this form of contract. 
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PART IV. 



CHAPTER XXVI. 
Bankruptcy. 

Introduction. The Bankruptcy Act of 1869, which has 
now expired, was passed with the laudable 
intention of giving creditors the power of 
acting in their own interests in matters that 
closely concerned them. The Act is univer- 
sally acknowledged to have been a failure, 
so far as the attainment of that object was 
concerned, and it will remain to all time a 
lasting protest against the truth of the old 
proverb, ** If you want a thing doing well 
do it yourself." The laxity of creditors in 
this matter has been the cause of consider- 
able mischief, both to trustees and others 
acting in connection with bankrupt estates, 
and the evils resulting from this negligence 
will not speedily pass away nor the eflfects 
of it easily be forgotten. However, ** de 
mortuis nil nisi honumJ" Imperfect the Act 
may have been found in its working, and 
undoubtedly was so ; but whatever its short- 
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comings, it has fulfilled its mission, and has 
given way to a young, and what we hope 
will prove to be, a more fortunate successor. 
But the subject of bankruptcy seems to he 
one that is not prolific in honesty of purpose, 
or purity of motive. The object of the Act 
of 1883 is to give the Board of Trade 
authority in cases of bankruptcy, and in the 
administration of bankrupt estates, with the 
intention of preventing, as far as possible, 
any mal-administration. As the new Act 
repeals the pi^evious statutes dealing with 
this subject, and consolidates and amends 
the law relating thereto, it is unnecessary to 
refer to the Act of 1869, except in cases 
where the difference is of such a character 
as to call for remark. The Act comes into 
operation on the first day of January, 1884, 
except in so far as proceedings under ss. 125 
and 126 of the 1869 ^^^ ^^^ concerned, so 
that after the passing of the Act (25th 
August, 1883) no arrangement with creditors 
shall be allowed without the sanction of the 
Court, or registrar. A debtor (in that word 
are included traders and non-traders alike, 
the previous distinction between these two 
classes of men being now abolished) commits 
an act of bankruptcy in each of the following 
cases : — 

a. — ** If in England, or elsewhere, he makes Acts of 

r , . Bankraptcy. 

a conveyance or assignment of his property 

N 
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to a Trustee or Trustees for the beneBt of 
his creditors generally. 

b. — " If in England, or elsewhere, he makes 

a fraudulent conveyance, gift, delivery, or 

transfer of his property, or of any part 

thereof." %. 

Acts of c. — * * If in England , or elsewhere, he makes 

Bankmptcy. 

any conveyance or transfer of his property, 
or any part thereof, or creates any charge 
thereon, which would, under this or any 
other Act, be void as a fraudulent preference 
if he were adjudged bankrupt. 

d. — ** If with intent to defeat or delay 
creditors, he does any of the following 
things, viz., departs out of England, or 
being out of England remains so, or departs 
from his dwelling house, or otherwise absents 
himself, or begins to keep house. 

e. — ** If execution issued against him has 
been levied by seizure and sale of his goods 
under process in an action, in any Court, 
or in any Civil proceeding in the High 
Court. 

f. — ** If he files in the Court a declaration 
of his inability to pay his debts, or presents, 
a bankruptcy petition against himself. 

g. — ** If a creditor has obtained a final 
judgment against him for any amount, and 
execution thereon not having been stayed, 
has served on him in England, or — by leave 
of the Court — elsewhere, a bankruptcy notice 
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under this Act, requiring him to pay the 
judgment debt in accordance with the terms 
of the judgment, or to secure or compound 
for it, to the satisfaction of the creditor or 
the Court, and he does not within seven 
days after service of the notice, in case the 
service is effected in England, and if else- 
where, then within the time limited in that 
behalf by the order giving leave to effect the 
service, either comply with the requirements 
of the notice or satisfy the Court that he 
has a counter claim, set off, or cross demand 
which equals or exceeds the amount of the 
judgment debt, and which he could not set 
up in the action in which the judgment was 
obtained. 

h. — ** If the debtor gives notice to any of 
his creditors, that he has suspended, or is 
about to suspend, payment of his debts." 

It will be seen, by comparing the above 
with the Act of 1869, that sub-sections c.g.h. 
and the latter part of sub- section f. are new 
to the experience of commercial men. The 
present Act abolishes the difference hereto- 
fore existing, between traders and non- 
traders, and in that respect maintains the 
impartiality of the law. Clause 5 of the Act qJ5®*7*°* 
is also new, and gives power to the Court, on 
presentation of a bankruptcy petition, either 
by the debtor himself or by a creditor, to 
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In what cases 
creditors may 
petition. 



make an order called a receiving order for 
the protection of the estate. 

A creditor cannot present a bankruptcy 
petition against a debtor unless the amount 
of the debt is £50, neither can two or more 
creditors join for a less sum. The sum must 
be liquidated, i.e., certain in amount, and 
the Act of Bankruptcy on which the petition 
is founded, must have occurred within three 
months before the presentation of the petition, 
and the debtor must live in England, or have 
done so, or had a place of business in England, 
within one year before the date of the 
presentation of the petition. 

On proof being given to the Court of the 
accuracy of the statements made in. the 
bankruptcy petition, the Court may make a 
receiving order, but the creditor's petition 
shall not be withdrawn without leave of the 
Court, neither shall that of a debtor, if he 
himself presents one. 
Official Receiver When the receiving order is made, an 
official receiver shall be thereby appointed, 
and no action can be brought by any 
creditor, against the debtor, after such 
appointment is made. An official receiver 
may, on the application of any creditor — if 
he is satisfied of the necessity of the step — 
appoint a special manager to act until a 
trustee is appointed. The Court has also 
power to annul a receiving order in cases 



Proceedings of 
Court on 
creditors* 
petitions. 



may appoint 

special 

manager. 
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where it is shown from circumstances to be 
necessary, e,g,^ if a majority of the creditors 
in number and value, are resident in Scot- 
land or Ireland. 

After the making of a receiving order, Ji^croditoMto 
there shall be held a first meeting of^®^®^^- 
creditors, to consider the advisability, or 
otherwise, of accepting a composition, or 
making the debtor a bankrupt. 

When a receiving order has been made Debtor to make 

V API 11 All R^A Am* 

against a debtor, he shall make out for the mentof his 

affairs. 

official receiver a verified statement of his 
affairs, within three days from the date of 
the order, if the order is made on the 
petition of debtor, and within seven days, if 
the order is made on the petition of a 
creditor. The Court may, however, extend 
the time in either case. 

The debtor must undergo a public exami- Debtor to be 
nation, on a day to be appointed by the examined 

on oath. 

Court, and the Court may adjourn such 
examination from day to day. Any creditor 
may examine the bankrupt, and the official 
receiver, as well as the trustee, shall take 
part in it, if the latter is appointed before 
the close of the examination. The Court 
may put such questions to the debtor as it 
thinks expedient, and the debtor shall be 
examined on oath. When the Court con- 
cludes the examination, it shall make an 
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order to that effect, but not before the first 
meeting of creditors. 
ac^t'JchSS'e The creditors may, at such first meeting, 
Sro^SSSS^* or at any adjournment thereof, by special 
resolution, agree to accept a composition or 
scheme of arrangement, which agreement 
shall not be binding, unless confirmed by a 
resolution passed (by a majority in number 
representing three-fourths in value of all the 
creditors who have proved) at a subsequent 
meeting, and is approved by the Court. 
Any creditor may, on the day previous to 
such meeting, write to the official receiver 
in the prescribed form, assenting or dissent- 
ing from any composition or scheme, and 
shall then be considered as being present 
and voting at such meeting. The subsequent 
meeting shall not be held until after the 
public examination of the debtor is con- 
• eluded, and shall be summoned by the 
official receiver giving not less than seven 
days notice. The official receiver shall 
report the terms of the composition or 
scheme, and also as to the conduct of the 
debtor, together with any objections made 
by Creditors. 
Court may The Court may, if not satisfied with such 

refuse to accept 

a scheme or report, refuse to approve such composition 

composition. '^ ^ ^ * 

or scheme. If approved, such scheme or 
composition shall be binding on all the 
creditors so far as relates to any debts due 
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to them from the debtor, and provable in 
bankruptcy. If the payment of any instal- 
ment under the scheme or composition, is 
not paid, or if from any cause it is impossible 
to pay it, or if the scheme cannot be carried 
out, without injustice, or undue delay to the 
creditors, or the debtor, the Court may, if it 
thinks fit, on the application of any creditor, 
adjudge the debtor bankrupt, but all acts "d may 

•* ^ ^ ' adlndge the 

done, or sales made, under the scheme, shall debtor 

' bankrupt, 

be valid. 

When a receiving order has been made ^J^jj^jjf 
against a debtor, and the creditors do not^°"*** 
at the first meeting, or subsequent adjourn- 
ments thereof, resolve that the debtor shall 
be adjudged bankrupt, or if they pass no 
resolution, or do not meet, or if a scheme or 
composition is not accepted, or approved, Adjudication, 

when made. 

withm fourteen days alter the conclusion of 
the debtor's examination, or such further 
time as the Court may allow, the Court 
shall adjudge the debtor bankrupt. 

When a debtor is adjudged bankrupt the Appointment of 
creditors may appoint, by ordinary resolution, ''^'™"*®®- 
a fit person for trustee, who shall give 
security to the satisfaction of the Board of 
Trade, and the Board shall thereupon certify 
his appointment, which shall take place 
from the date of the certificate. If from any 
cause, the creditors do not appoint a trustee, 
the Board of Trade may do so. The 
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Vacancies in 
committee. 



Creditors may 
accept compo 
sition after 
adjudication. 



creditors who are qualified to vote, may 
appoint by resolution, at their first, or 
any subsequent meeting, out of their own 
body, a committee of inspection not 
exceeding 5, or less than 3 in number, 
for the purpose of inspecting the administra- 
tion of the bankrupt's property, by the 
trustee. This committee shall meet at least 
once a month, on a day fixed upon by them- 
selves — or oftener if required — and, if 
necessary, the trustee, or any member of the 
committee, may call a meeting, as and when 
he thinks it is required. Any member of the 
committee who becomes a bankrupt, or 
compounds with his creditors, or who is 
absent for five consecutive meetings, vacates 
his office. Any member of the committee 
may likewise be removed by an ordinary 
resolution at any meeting of creditors, called 
together by seven days notice, stating the 
object of the meeting. 

When a vacancy occurs on the committee, 
the trustee shall forthwith summon a 
meeting of creditors, to fill up the same, as 
may be required. If there is no committee 
of inspection, the Board of Trade may act 
as a committee, on the application of the 
trustee. 

The creditors may, by special resolution, 
accept a composition or scheme of arrange- 
ment, after the debtor has been adjudicated 
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bankrupt, and in that case the same 
consequences shall ensue, as if such 
composition or scheme, had been accepted 
before the adjudication. If the Court 
approves ' of such proceedings, it may make 
an order annulling the bankruptcy, and 
vesting the property in the bankrupt, or 
such other person as it may appoint. 

Every debtor against whom a receiving JJ^^J^ffl^gt 
order is made, unless unavoidably prevented, m®e*ing. 
shall attend a first meeting of his creditors, 
and shall submit to examination ; give an 
inventory of his property, and of the debts 
due to and from his creditors and debtors 
respectively, together with a list of such 
creditors and debtors ; and give all such 
information, and do all such acts in respect 
of his property, as may be reasonably 
required by the official receiver, special 
manager, or trustee, or may be prescribed 
by general rules, or be directed by the Court 
by any special order or orders. 

The debtor shall, in case he is adjudged Debtor to 

render 

bankrupt, aid to the utmost of his power in assistance in 

^ the realization 

the realization of his property, and the o* *"» ««***«• 
distribution of his assets amongst the 
creditors, and if he fails to perform these 
duties, or to deliver up all, or any part of his 
property, to the official receiver, or trustee, 
he shall be guilty of contempt of Court. 
A debtor may be arrested by the Court, 
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Say be^*^*^' and his books, papers, money, and goods 
arrested. seized, if the Court has reason to suppose 

that he intends to abscond in order to avoid 
payment of his debts, or of avoiding service 
of or appearance to a bankruptcy petition, 
or of avoiding examination into his affairs, 
or in any way delaying proceedings after 
a bankruptcy notice has been issued, 
or a bankruptcy petition presented by, or 
against him, or it after presentation of a 
bankruptcy petition by, or against him, 
the Court has reason to suppose that he is 
about to remove his goods, with a view to 
delay proceedings, or that he intends to 
conceal or destroy any of his goods, or any 
books, or papers, which might be of use to 
his creditors ; or if, after the service of a 
bankruptcy petition on him, or after a 
receiving order is made against him, he 
removes any goods in his possession above 
the value of ;^5, without leave of trustee, or 
official receiver, or if, without good cause, 
he fails to attend any examination by the 
Court. If any person (which we may 
presume means creditor), admits on exami- 
nation before the Court, that he has in his 
possession any property belonging . to the 
debtor, the Court may, on the application of 
the official receiver, or trustee, order him to 
deliver such property, or any part thereof. 
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After public 



as the Court may direct, to the ofiicial 
receiver or trustee. 

After the public examination of the SSmiSStion 
bankrupt is concluded, he may apply to the apply for order 

, , <H discharge. 

Court for his order of discharge, and the 
Court shall appoint a day for hearing such 
application, which must be heard in open 
Court. The Court, on such application, 
shall take into consideration the official 
receiver's report, as to the bankrupt's 
conduct, and affairs, and may order 
accordingly. 

The Court shall refuse an order of dis- court may 

, , . - . , refuse order of 

charge, or suspend the operation of the order discharge in 

1 • -r 1 certain cases. 

for a specified time or otherwise, if the 
bankrupt has omitted to keep such books of 
account as are usual in his business, within 
three years immediately preceding his bank- 
ruptcy; or, shall have continued to trade 
after knowing himself to be insolvent, or 
contracted any debt provable in bankruptcy, 
knowing at the time that he had no reason- 
able means of paying it (proof whereof shall 
lie on him) ; or brought his bankruptcy 
about by rash and hazardous speculations, 
or unjustifiable extravagance in living ; or 
been guilty of any fraud, or fraudulent breach ' 
of trust. Fourteen days' notice of the 
appointment by the Court, of the day for 
hearing the application for discharge, shall 
be given in the prescribed manner, and the 
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Court may hear the official receiver and 
trustee, as well as any creditor. 
Bi^fii'pt^to ^ discharged, bankrupt shall give such 

ever/"*^^ assistance to the trustee in the settlement of 

assistance. -i • /r • xi_ x j. j • ^ 

his affairs as the trustee may require, and in 

default, shall be guilty of contempt of Court. 

Eflfect of Order The order of discharge shall release the 

of Discharge. 

bankrupt from all debts provable in bank- 
ruptcy, except debts on a recognizance, or 
debts with which he may be chargeable at 
the suit of the Crown, or any person for an 
offence against a statute relating to any 
branch of the public revenue, or at the 
suit of the Sheriff, or other public officer 
on a bail bond, entered into for the 
appearance of any person prosecuted for any 
such offence. An order of discharge shall 
not release any person who, at the date of 
the receiving order was a partner, or co- 
trustee with the bankrupt, or was jointly 
bound with him. Where an undischarged 
bankrupt obtains credit to the extent of ;^2o, 
or upwards, from any person, without inform- 
ing them that he is an undischarged 
bankrupt, he shall be guilty of a misde- 
meanour, under the Debtor's Act, 1869. 
DisquaJiflcatlon Part 2 of the Act deals with the disqualifi- 

of bankrupt. 

cations of a bankrupt, who is incapacitated 
from sitting or voting in the House of Lords ; 
being elected to, or sitting, or voting in the 
House of Commons ; being appointed^ or 
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acting, as justice of the peace; being elected 
to, or holding the office of mayor, alderman, 
or councillor ; being elected to, holding, or 
exercising the office of guardian , or overseer 
of the poor ; being member of a sanitary 
authority ; of a school, highway, or burial 
board ; or select vestry. 

Part 3 of the Act deals with the Administration 
^ of Bankrupt's 

administration of the bankrupt's property, property, 
and explains debts provable in bankruptcy. 
Any demands in the nature of unliquidated 
damages arising otherwise than by contract, 
promise, or breach of trust, are not provable ; 
neither is a debt contracted by the bankrupt 
after the creditor for such debt had notice 
of an act of bankruptcy ; with these excep- 
tions all debts and liabilities, to which the Debts provable 

, , . , . r , . in bankruptcy. 

debtor is subject at the date of the receiving 
prder, are provable in bankruptcy. The 
trustee may estimate the value of any debt, 
and any creditor aggrieved by such estimate 
has an appeal to the Court, and if the Court 
is of opinion that such debt is incapable of 
being estimated, it shall be considered as one 
not provable in bankruptcy. 

The law with regard to mutual credit and Set off. 
set off remains virtually the same as under 
the Act of 1869, receiving order, being 
substituted for bankruptcy. 

Debts having priority occupy the same 
position as before. A landlord has the same 
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Property of 

BaxJunpi 

diyisible 

amoDgst 

creditors. 



Tmstee to take 
poBsesBion of 
goods, books, 
Ac. of bankrupt. 



power of distraint as he possessed under the 
1869 Act. 

Property of the bankrupt divisible amongst 
his creditors, shall not include property held 
on trust, or the tools of his trade, and 
necessary wearing apparel and bedding of 
himself, wife, and children, of the value of 
;^2o in the whole, but it includes ** all goods 
being at the commencement of the bank- 
ruptcy in the possession, order, or disposition 
of the bankrupt in his trade, or business, by 
the consent and permission of the true 
owner, under such circumstances that he is 
the reputed owner thereof; provided that 
things in action, other than debts due, or 
growing due, to the bankrupt in the course 
of his trade, or business, shall not be deem- 
ed goods." 

The trustee is to take possession as soon 
as may be of the books, deeds, and docu- 
ments, and all property where prac- 
ticable. He has the same power to transfer 
all the bankrupt's shares, stocks, &c., as the 
bankrupt himself had. He may deal with 
all copyhold property. Any treasurer, 
attorney, agent of bankrupt, or banker, shall 
pay to the trustee all money, and securities 
belonging to the bankrupt, which are in their 
possession, and if they refuse to do so, they 
will be guilty of contempt of Court. 

The official receiver shall act as trustee, 
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until a trustee is appointed, and after such gfJ^l/tSlteJ 
appointment, all the bankrupt's property J^^j^^l* 
shall pass to, and be vested in, such trustee. 

The trustee has power, within three pj™^«^ 
months after his appointment, to disclaim disclaim, 
onerous property, such as land burdened 
with onerous covenants, unprofitable con- 
tracts, or unsaleable property. If he was 
not aware of the existence of such property 
within one month after his appointment, 
then he has two months after such know- 
ledge within which to disclaim. His 
disclaimer must be in writing, signed 
by him. The trustee may sell all, or any part 
of the bankrupt's property, including good- ^eu BaSSSpfs 
. will of business, and book debts, by public T^^^^y* 
auction, or private contract ; and give 
receipts for money ; prove, rank, claim, and 
draw a dividend due to the bankrupt, execute 
all powers of attorney, deeds, and other 
instruments, and deal with the property of 
the bankrupt to the same extent as the 
bankrupt himself could have done. The 
trustee may also, with the consent of the also carry on 

. . bnsiness 

committee of mspection, carry on the with consent, 
business of the bankrupt, so far as may be 
necessary for the beneficial winding up of 
the same ; bring, or defend any action ; 
employ a solicitor to take proceedings ; or 
do any business, that may be sanctioned by 
the committee of inspection ; refer any 
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dispute to arbitration ; mortgage, or pledge 
any part of the debtor's property for pay- 
ment of debts ; compromise or make other 
arrangements with creditors ; and divide in 
its existing form amongst the creditors, any 
property that cannot be advantageously 
sold. 

The trustee shall retain sufficient money 
for costs of administration, or otherwise, 
and shall with all convenient speed, declare, 
and distribute dividends amongst the 
creditors who have proved their debts. The 
first dividend shall be declared and disr 
tributed, within four months after the 
conclusion of the first meeting of creditors, 
unless there is reason for the delay, and 
all subsequent dividends, in the absence 
of sufficient reason to the contrary, are 
to be declared and distributed, at inter- 
vals of not more than six months. 
Before declaring a dividend, the trustee is to 
insert a notice of his intention to do so^ in 
the Gazette, and also send reasonable notice 
to each creditor mentioned in the bankrupt's 
statement, who has not proved his debt. 
After the trustee has declared a dividend, 
he is to send notice to each creditor 
who has proved, of the amount of the 
dividend, and a statement showing par- 
ticulars of the estate. Before declaring a 
final dividend, the trustee is to give notice 
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to those persons who have not established 
their claims to be creditors to his satisfaction, 
and if they do not so establish their claims Notice to 
to the satisfaction of the Court within the C^'^SSJ?" 
time limited by such notice, the trustee is to as Oreditow. 
proceed to distribute such final dividend 
amongst the creditors without regard to the 
claims of any other persons. 

If the trustee refuse to pay a dividend, no 
action is to lie against him, but the Court 
may order him to pay it and also to pay out 
of his own money interest thereon, as well 
the costs of the application. The trustee, Tmstee may 
with the consent of the committee ofSSStaptto 
inspection, may appoint the bankrupt bJSS«Bs. 
himself to carry on his business or superin- 
tend the management of his property, for 
the benefit of his creditors, and may also 
from time to time, with the like consent, 
make such just allowances to the bankrupt 
as he thinks fit, for his support and that of 
his family, or in consideration of his services 
in winding up his estate. The bankrupt is Bankrupt 
entitled to any surplus remaining after SS^Ss.*° 
payment in full of his creditors, with interest, 
and the costs of the bankruptcy proceedings. 

Part 4 of the Act deals with official 
receivers and the stafFof the Board of Trade, 
and as they will both, no doubt, be able to 
look after themselves, we will proceed to the 

o 
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consideration of part 5, which deals with 
trustees in bankruptcy. 

When a trustee is duly appointed by the 
creditors, his remuneration is to be fixed by 
an ordinary resolution {i.e., a resolution 
decided by a majority in value of the 
creditors present, personally or by proxy,. at 
a meeting of creditors, and voting on the 
resolution), or by the committee of inspection, 
if the creditors so resolve. Such remunera- 
tion shall be a commission or percentage, 
" of which one part is to be payable on the 
amount realized, after deducting any sums 
paid to secured creditors out of the proceeds 
of their securities, and the other part on the 
amount distributed in dividend." The 
resolution is to express what expenses 
the remuneration is to cover. If no re- 
muneration has been voted, the trustee is to 
be allowed out of the estate his proper costs 
and expenses, as taxed by the Master. As 
the following provisions are very stringent, 
we give the Sub- Section (5) of clause 72 
entire. **A trustee shall not, under any 
circumstances whatever, make any arrange- 
ment for or accept from the bankrupt, or 
any solicitor, auctioneer, or any other person 
that may be employed about a bankruptcy, 
any gift, remuneration, or pecuniary or 
other consideration, or benefit whatever 
beyond the remuneration fixed by the 
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creditors, and payable out of the estate, nor 
shall he make any arrangement for giving 
up, or give up, any part of his remuneration 
either as receiver, manager, or trustee, to the 
bankrupt, or any solicitor or other person 
that may be employed about a bankruptcy." 
When a trustee receives remuneration for Nor to ohurge 

for assistanoe. 

his services, he cannot charge for an 
assistant to help him in the performance of 
his ordinary duties ; but if he is a solicitor, 
he may contract that his remuneration shall 
include all professional services. All bills 
and charges of solicitors, managers, accoun- 
tants, auctioneers, brokers, and other persons 
not being trustees, are to be taxed by the aii buis to be 
proper officer, and must not be paid without. 
Every such person shall, on the request of 
the trustee (made a sufficient time before 
declaring a dividend), deliver his account, 
and if he fails to do so within seven days 
after receipt of the request, the trustee is to 
declare and distribute the dividend without 
regard to such claim. There is to be opened 
an account called the Bankruptcy Estates Bankmptcy 
Account ; such account is to be kept by the Account. 
Board of Trade with the Bank of England, 
and all moneys received by the Board of 
Trade in respect of bankruptcy shall be paid 
into this account. The account of the 
Accountant in Bankruptcy shall be trans- 
ferred to this account. Every trustee is to 
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pay the money received by him into this 
account, with the concurrence of the Board 
of Trade and the Treasury. The Board of 
Trade is to give him a receipt for each 
payment. If, however, it appears desirable to 
the committee of inspection, or if the com- 
mittee shall satisfy the Board of Trade of its 
desirability, the trustee may make his pay- 
ments into and out of such local bank as the 
committee may select, such payments are to be 
made in the prescribed manner. If a trustee 
retains in his hands for more than ten days 
a sum exceeding £"20, or such other amount 
as the Board of Trade may authorize, in any 
particular case, he must pay interest at the 
rate of 20 per cent, per annum, and have no 
claim for remuneration, and may be removed 
from his office by the Board of Trade, unless 
he satisfies the Board of the necessity of such 
retention. No trustee shall pay any money 
received by him as trustee, or under any 
composition or arrangement, into his private 
banking account. The trustee's accounts 
v^rSe banking are to be Sent to the Board of Trade not less 
than twice every year during his tenure of 
office, and the Board shall cause them to be 
audited. The trustee is to give all necessary 
assistance for the purpose of such audit. 
One copy of the account when audited is to 
be kept by the Board of Trade, and the 
other filed by the Court and open to the 
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inspection of any creditor or other interested 
person. The Board of Trade has now (sub- S^^/*^* 
ject to appeal to the rfigh Court) the power ^"*«*®«- 
to release a trustee. The creditors may ap- 
point more than one trustee and regulate 
their proceedings, and the office of trustee is offloeofTnutee 

vftofttod by 

vacated by insolvency. During any vacancy inroivency. 
in the oihce of trustee the official receiver is 
to act as trustee. The vote of the trustee, 
or his partner, clerk, solicitor, or solicitor's 
clerk, either as creditor, or as proxy for a 
creditor, is not to be reckoned in the ma- 
jority required for passing any resolution 
aflfecting the remuneration or conduct of the 
trustee. The trustee, in the administration Trustee mnst 

reffftfd the 

of the bankrupt's property, must have regard wishes of 

oreditors. 

to the wishes of the creditors as expressed 
by resolution at a general meeting, or by the 
committee of inspection, he may also, from 
time to time, call general meetings of the 
creditors in order to ascertain their wishes, 
and must do so when requested in writing by 
one-fourth in value of the creditors : subject 
to these provisions, he may exercise his own 
discretion in the management of the estate 
and its distribution amongst the creditors. 
An appeal lies to the Court from the acts or 
decisions of the trustee. The Board of Board of Trade 

to enquire into 

Trade has power to enquire into any com- Trustee's 

* * ^ conduct. 

plaint brought against a trustee, and to take 
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such action thereon as may be deemed ex- 
pedient. 

Part 6 of the Act provides for the 
constitution, procedure and powers of the 
BMiffim in Court. It regulates the jurisdiction of regis- 
Baakruptoy. trars in Bankruptcy, whose powers hence- 
forth are clearly defined. Subject to general 
rules limiting their powers, they are to hear 
bankruptcy petitions, and make receiving 
orders and adjudications thereon — hold publiq 
examination of debtors — ^grant orders of dis- 
charge where application is not opposed — 
approve unopposed compositions or schemes 
of arrangement— make interim orders in case 
of urgency — make any order or exercise any 
jurisdiction which is prescribed by any rule 
as proper to be made or exercised in cham- 
bers — hear and determine any unopposed or 
ex-parte application — summon and examine 
any person known or suspected to have in 
his possession effects of the debtor, or to be 
indebted to him, or capable of giving infor- 
mation respecting the debtor, his dealings 
or property. The Registrars also have 
power to grant orders of discharge and to 
approve compositions and schemes of ar- 
rangement, but not to commit for contempt 
of Court. The Board of Trade must make 
payments in accordance with the directions 
of the Court to any person entitled thereto. 
Any two or more persons being parties^ or 
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any person carrying on business under a 



partnership name, may take proceedings, or 2J^^ to be 
be proceeded against in the name of the ^iJ^oalSs. 
firm, but the Court may, on the appUcation 
of any party interested, order the names of 
the actual partners in each case to be dis- 
closed and verified on oath. 

Part 7 deals with small bankruptcies. B^^aptoieB. 
When the official receiver reports to the 
Court, after a petition has been presented 
against the debtor, that his property is not 
likely to exceed ;^3oo, the Court may make 
an order to deal summarily with the debtor's 
estate, and in such a case the Act is modified 
as follows : — If the debtor is adjudged bank- 
rupt, the official receiver is to be the trustee 
without committtee of mspection ; and, with 
the permission of the Board of Trade, is to do 
all things which may be done by a trustee 
with a committee of inspection ; but the 
creditors may at any time, by special reso- 
lution, appoint a trustee, and proceed as in 
an ordinary bankruptcy. Where a judg- 
ment has been obtained, in a County Court, 
and the debtor is unable to pay the amount 
forthwith, and alleges that, inclusive of the 
judgment debt, he does not owe more than 
;f 50, the County Court may make an order where debt 
for the administration of his estate, and exceed £go. 
payment of his debts by instalments, or 
otl;ierwise, and either in full or as the Court 
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may direct. If it is found that the debts 
exceed £$0, the order of the Court is not 
invalid, but it may, if it thinks fit, set aside 
the order. If the County Court where the 
judgment is obtained considers that the 
estate could be administered with greater 
convenience to all parties in the County 
Court of another district, it must forward a 
certificate of the judgment to the said 
County Court, which then has all the powers 
which it would have had if the judgment 
had been obtained in it. 
£!5?^c?fion. When it appears to the registrar of the 
County Court that property of the debtor 
exceeds ;^io, he may, at the request of any 
creditor, issue execution without fee, but the 
household goods, wearing apparel, and 
bedding of the debtor and family, and tools 
and implements of his trade to the value of 
£20, shall be protected. When an order is 
made, no creditor is to have any remedy 
against the person or property of the debtor 
in respect of any debt which the debtor has 
notified to a County Court, except with the 
leave of such Court, and . any proceedings 
pending against the debtor, in respect of 
any such debt, are to be stayed by the Court 

dSii'notp^' ^" receiving notice of the order. If the 

initaim«nt. debtor makes default in payment of any 

instalment, payable in pursuance of any 

order, he shall be considered as having 
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refused to pay it. The money paid into Appropriati< 
Court, under the order, is to be appropriated 
first for costs of the plaintiff, next for costs 
of administration, which shall not exceed 2/- 
in the £ on the total amount of debts, and 
then in liquidation of debts, in accordance 
with the order. Notice of the order is to be 
sent to the registrar of County Court judg- 
ments, and be posted in the office of the 
County Court of the debtor's district, and 
sent to every creditor who has proved. 

Part 8 of the Act contains supplemental Corporatioiis 

.... and Companies 

provisions, excluding from its operation, not under the 

Act* 

corporations and companies registered under 
the Companies' Act of 1862, also abolishing 
the privilege of Parliament. It deals with 
the administration in bankruptcy of the 
estate of a person dying insolvent, and Proeedore on 

decease of a 

provides that any creditor of a deceased person who is 

bankrupt. 

debtor^ who could have presented a petition 
against him when he was alive, can now 
present a petition praying for an order for 
the administration of his estate in bank- 
ruptcy. The Court may thereupon, if 
satisfied of the reasonableness of the 
application, make an order accordingly, after 
notice given to the legal personal represen- 
tative of the deceased. Such order is not to 
be made imtil. the expiration of two months 
from the date of the grant of letters of 
administration, or of probate^ without the 
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concurrence of the legal personal represent 
tative, or unless it is proved that the debtor 
committed an act of bankruptcy within 
three months prior to his death. If pro- 
pro?MdLgs. ceedings have been commenced for the 
administration of the estate of the deceased, 
no application for administration in bank- 
ruptcy can be made ; but, on proof that the 
estate is insufficient to pay its debts, the 
proceedings may be transferred to the Court 
exercising Jurisdiction in Bankruptcy, who 
may proceed with the administration of the 
estate in the usual manner. After the order 
for the administration of the debtor's estate 
Official receiver ^^ made, the official receiver is to act as 
toirtee.** trustee, and proceed to realize and distribute 

accordingly, and to pay proper funeral and 
testamentory expenses, which are to be 
considered a preferential claim and payable in 
full. If any surplus remains in the hands of 
the official receiver, after pa3anent of costs, 
charges, and debts, it is to be paid to the 
legal personal representative. 
mu8t°be*by*'*^ Any Sale under an execution for a sum 
public auction, exceeding £2,0, must be made by pubhc 
auction, and publicly advertised for three 
days previous. The sheriff is not to deliver 
the goods of a debtor under a writ of elegit, 
nor is such writ to extend to goods. 
Payment of When any trustee under any bankruptcyy 

uadaimed 

diyidenda. composition, or schemc of arrangement, has 
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under his control, any unclaimed dividend, 
which has remained unclaimed for more than 
six months, or where, after making a final 
dividend, he has any unclaimed or undistri- 
buted monies of the debtor, he must pay the 
same into the Bankruptcy Estates' Account 
at the Bank of England, and the Board of 
Trade must furnish him with a certificate of 
receipt, which shall be an effectual discharge. 
Where any unclaimed or undistributed funds 
or dividends, under the control of any trus- 
tee, have remained, or remain, unclaimed or 
undistributed for six months after the same 
becomes claimable or distributable, or in any 
other case for two years after the receipt 
thereof by such trustee, he must forthwith 
pay the same to the said Bankruptcy Estates' 
Account. The Board of Trade may at any Board of Trade 

ji 1..J 1*^ can call for an 

time order such trustee to submit an ac- account from 
count, verified by affidavit, of the sums 
received and paid by him, and may direct 
and enforce an audit of the account. Any 
person who claims monies paid into the 
Bankruptcy Estates' Account, may apply to 
the Board of Trade for payment to him of 
the same, and, on sufficient evidence, the 
Board of Trade shall make an order for pay- 
ment of the sum due. 

The Court has power to commit for trial Oonrt may 

commit 

the bankrupt, or any other person who has, SJJJ'^p*'®' 
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in the opinion of the Ck>urt, been guilty of 
any offence which is by statute made a mis- 
demeanor in cases of bankruptcy^ and the 
public prosecutor is to institute and carry 
on the prosecution, and if the bankrupt has 
been guilty of any criminal offence, he is not 
to be exempt from being prosecuted by rea- 
son of his discharge. 

The first schedule of the act relates to the 
meetings of creditors, regulates how they 
shall be summoned, how conducted, and 
where held ; who shall be chairman at the 
first and subsequent meetings, and who shall 
vote at the same. The second schedule 
provides for the proof of debts, the payment 
of interest, and admission or rejection of 
proofs. The third schedule gives a list of 
Metropolitan County Courts, the fourth 
cites the statutes relating to unclaimed divi- 
dends, and the fifth the enactments that are 
repealed as to England. 

These then are the principal headings of 
the Bankruptcy Act of 1883, and until there 
are decisions of the Courts to refer to, the 
construction that will be put upon the 
various clauses and sections is uncertain, 
and, therefore, the author thought it better 
to give the principal parts of the Act (more 
especially those clauses that differ in any 
material form from the Act of 1869) and 
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leave them uncommented upon, considering 
it the wiser course to follow rather than 
precede the judicial wisdom of the Bench. 
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A Bill of Sale is an instrument, or deed, 
whereby one person grants and transfers to 
another the property that he may have in 
certain gckxls and chattels, and is the usual 
way of transferring such property. 

The property in goods and chattels may 
be transferred by gift and delivery, by deed, 
or by contract. A parol gift, without 
delivery, is void. When, however, actual 
delivery of the property is impossible, or 
inconvenient, the transfer is made by deed, 
and is usually called a bill of sale. 

A contract for sale, if the goods are of the 
value of ;^io, or upward, must be evidenced 
by acceptance of part of the goods, or part 
pa3nnent, or there must be a memorandiun 
in writing, signed by the parties to be 
charged, or their duly authorized agents, 
and if such contract of sale is not to be per- 
formed within one year, there must be a 
writing as evidence, whatever may be the 
amount of it. 
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Bills of sale are absolute or conditional — SSoiStew* 
absolute, if the grantee has immediate ^°^*'**°*^ 
possession, and conditional, when possession 
by the grantee only takes place on the 
performance, or non-performance, of some 
condition. The Bills of Sale Act, 1878 
(41 and 42 Vict., c. 31, sects. 3 and 8), enacts 
that every bill of sale executed on, or 
after the ist January, 1879 (whether the Provisions oi 

-' j» /:/ \ Bills of Sale 

3ame be absolute or subject, or not subject Act, istb. 

to any trust) whereby the holder or grantor 

has power, either with or without notice, 

and either immediately or at any future time, 

to seize or take possession of any personal 

chattels, comprised in, or made subject to 

such bill of sale, must be duly attested and 

registered as required by the Act, within 

seven days after the making or giving 

thereof, and must set forth the consideration 

for which such bill of sale was given. Sect. 

4 of the Act defines a bill of sale, and enacts what a biu oi 

Sale includes. 

that it shall include, bills of sale, assign- 
ments, transfers, declarations of trust without 
transfer, inventories of goods with receipt 
thereto attached, or receipts for purchase 
monies of goods, and other assurances of 
personal chattels, and also powers of attorney, 
authorities, or licenses to take possession of 
personal chattels as security for any debt, 
and also any agreement, whether intended 
or not to be followed by the execution oi 
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any other instrument, by which a right in 
equity to any personal chattels, or to any 
charge or security thereon, shall be con- 
ferred, but shall not include the following 
documents : that is to say, assignments ibr 
thfe benefit of the creditors of the person 
making or giving the same, marriage settle- 
ments, transfers or assignments of any ship^ 
or vessel, or any share thereof, transfers of 
goods in the ordinary course of business of 
any trade or calling, bills of sale of goods tn 
foreign parts or at sea, bills of lading, India 
warrants, warehouse keepers* certificates, 
warrants or orders for the dehvery of goodst 
or any other documents used in the ordinary 
course of business as proof of the possession 
or control of goods, or authorizing <$r 
purporting to authorize, either by endorse- 
ment or delivery, the possessc»r of such 
document to transfer or receive goods 
thereby represented. The words personal 
Deflnitioii of chattels, mean household furniture, goods, 

personal 

chattels. and other articles capable of being com^ 

pletely transferred by delivery, and (when 
separately assigned or charged) fixtures, and 
growing crops, but do not include chattel 
interests in real estate, nor fixtures, except 
trade machinery when assigned together 
with a freehold, or leasehold interest, in anj^ 
land or building, to which they are affixed, 
nor growing crops, when assigned together 
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with any interest in the land on which they 
grow, nor shares, or interests, in stocks, 
funds ,or securities of any government, nor in 
the capital, or property of incorporated or 
joint stock companies, nor choses in action, 
nor any stock, or produce upon any farm, or 
lands, which by virtue of any covenant, or 
agreement, or of the custom of the country, 
ought not to be removed from any farm 
where the same are, at the time of making, 
or giving such bill of sale. 

The Act of 1882, puts the same inter- gf^^JSiSSr^ 
pretation upon chattels as the Act of 1878. 
Every bill of sale must be registered, and 
also attested, by one or more witnesses, who 
must be credible, and not a party or parties 
to the bill. The registration must take 
place within seven clear days after execution. 
It must truly set forth the consideration, 
and must be made in accordance with the 
form in the schedule of the Act of 1882. It 
must be made, or given, in consideration of 
a sum not less than £y>, and if these mani- 
fold requirements are not properly carried 
out, the bill is absolutely void as against the 
grantor and every other party. The Act of 
1882 is not retrospective, and only applies 
to bills of sale given after the ist November, 
1882. 

In order to enable a bill of sale to remain Hast be 
a valid security, it must be registered every flhS^^wra! ^"^^ 

p 
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When goods fiye vears. Chattels assigned under a bill 

asBigned, cannot -^ " 

grantee ^^ of Sale, Cannot be seized by the grantee, 
unless the grantor makes default in pay- 
ment of money due, or becomes bankrupt, 
or removes his goods from the premises, 
with intent to defraud ; or, unless he refuses 
without reasonable excuse, to produce to the 
grantee his last receipt for rent and taxes, 
pon being requested in writing to do so, or 
unless execution has been levied against his 
goods, under any judgment at law. When 
goods are seized, or possession taken, under 
any bill of sale, they must be allowed to 
remain on the premises 5 clear days before 
they are sold or removed. 
BUI of Sale not A bill of Sale does not Include, after 
awquired* ' acquired, property, but is void, as to that, 
^'°^ ^' except as against the grantor. Neither 

nor personal does it include personal chattels, specially 

chattels of M 1 r 1 • 1 1 

which grantor described, oi which the grantor was not true 

is not owner. . i -i # i 

owner at the time the bill ot sale was 
executed. 
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STATUTE OF FRAUDS, 
29, Car. 11. , c. 3. 

B. 4. — And be it further enacted, that no action shall be brought 
whereby to charge any executor or administrator upon any 
special promise to answer damages out of his own estate, or 
whereby to charge the defendant upon any special promise 
to answer for the debt, default, or miscarriage of another 
person ; or to charge any person upon any agreement made 
upon consideration of marriage; or upon any contract or 
sale of lands, tenements, or hereditaments, or any interest 
in or concerning them ; or upon any agreement that is not 
to be performed within the space of one year from the 
making thereof ; unless the agreement, upon which such 
action shall be brought or some memorandum or note 
thereof, shall be in writing, and signed by the party to be 
charged therewith, or some other person thereunto by him 
lawfully authorized. 

S. 17. — And be it further enacted, that no contract for the sale of 
any goods, wares, and merchandises, for the price of £10 
sterling or upwards, shall be allowed to be good, except the 
buyer shall accept part of the goods so sold, and actually 
receive the same, or give something in earnest to bind the 
bargain, or in part payment, or that some note or memo- 
randum iu writing of the said bargain be made and signed 
by the parties to be charged by such contracts, or their 
agents thereunto lawfully authorized. 
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MERCHANT SHIPPING ACT, 
17 and 18 Vict., c. 104, p. 2. 

8. 17^— The Moond psrt of tfaia Act diaU aivply to tiie wlioleof 
Her Majesty's dominknui, 

8. 18. — Vo ship fthall be deemed to be a British ship hhImb she 
belongs wholly to owners of the following deflcriptioii: (that 
is to say) 

1, NatnrBl-bom British 



Provided, that no natoral-bom sahject, who has taiken 
the oath of allegiance to any foreign Sovereign or 
State, shall be entitled to be sach owner, as afore- 
said, unless he has, sabseqnently to talcing sach last 
mentioned oath, taken the oath of alle^ance to her 
Majesty, and is, and oontinnes to be, during ^e 
whole period of his so beihg owner, resident in some 
place within Her Majesty's dominions, or if not so 
resident, member of a British factory, or partner in 
a honse actually carrying on business in the United 
Kingdom, or in some other place within Her Majes- 
ty's dominions. 

2. Persons made denizens by letters of denization, or 
naturalized by or pursuant to any act of parliament, or 
by or pursuant to any act or ordinance of the proper 
legislative authority in any British possession. 

Provided that such persons are, and continue to be, 
during the whole period of their so being owners, 
resident in some place within Her Majesty's domin- 
ions, or if not so resident, members of a British 
factory, or partner in a house actually carrying on 
business in the United Kingdom, or in some other 
place within Her Majesty's dominions, and have 
taken the oath of allegiance to Her Majesty subse- 
quently to the period of their being so made denizens 
or naturalized. 

8. Bodies Corporate established under, subject to the laws of, 
and having their principal place of business in the United 
Kingdom, or some British Possession. 

B. 19. — Every British ship must be registered in manner herein- 
after mentioned except — 
1. Ships duly registered before this Act comes into operation : 
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2. Ships not exceeding fifteen tons burden, employed solely in 

navigation on the rivers or coasts of the United Kingdom, 
or on the rivers or coasts of some British Possession, 
within which the managing owners of such ships are 
resident ; 

3. Ships not exceeding thirty tons burden and not having a 

whole or fixed deck, and employed solely in fishing or 
trading coastwise on the shores of Newfoundland, or parts 
adjacent thereto, or in the Oulf of St. Lawrence, or on 
such portion of the Coasts of Canada, Nova Scotia, or 
New Brunswick as lie bordering on such Gulf : 

And no ship hereby required to be registered shall, unless 
registered, be recognized as a British ship ; and no Officer of 
Qustoms shall grant a clearance or transire to any ship hereby 
required to be registered for the purpo'ses of enabling her to 
proceed to sea as a British ship, unless the master of such 
ship, upon being required to do so, produces to him such cer- 
tificate of registry as is hereinafter mentioned ; and if such 
ship attempts to proceed to sea as a British ship without a 
clearance or transire, such officer may detain such ship until 
such certificate is produced to him. 



39 and 40 Vict., c. 81. 

AN ACT AMENDING THE LAW RELATING 

TO CROSSED CHEQUES. 
15th August, 1876. 

S. 4. — ^Where a cheque bears across its face an addition of the 

words '* and company,'' or any abbreviation thereof, between 

two parallel transverse lines or of two parallel transverse 

lines simply, and either with or without the words *' not 

negotiable,** that addition shall be deemed a crossing, and 

the cheque shall be deemed to be crossed generally. 

Where a cheque bears across its face an addition of the 
name of a banker, either with or without the words 
'* not negotiable," that addition shall be deemed a 
crossing, and the cheque shall be deemed to be 
crossed specially, and to be crossed to that banker. 

8. 5. — Where a cheque is uncrossed, a lawful holder may cross it 

generally or specially. 
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Where a cheque is oroBsed generally, a lawful holder 
may cross it specially. 

Where a cheque is crossed generally or specially, a law- 
ful holder may add the words " not negotiable." 

Where a cheque is crossed specially, the banker to 
whom it is crossed may again cross it specially to 
another banker, his agent for collection. 

S. 6. — A crossing, authorized by this Act, shall be deemed a 
material part of the cheque, and it shall not be lawful for 
any person to obliterate, or, except as authorized by this 
Act, to add to or alter this crossing. 

8. 7. — Where a cheque is crossed generally, the banker on whom 

it is drawn shall not pay it otherwise than to a banker. 

Where a cheque is crossed specially, the banker on 
whom it is drawn shall not pay it otherwise than to 
the banker to whom it is crossed, or to his agent for 
collection. 

S. 8. —Where a cheque is crossed specially to more than one 
banker, except when crossed to an agent for collection, the 
banker on whom it is drawn shall refuse payment thereof. 

8. 9. — Where the banker, on whom a crossed cheque is drawn, 
has, in good faith, and without nogligence, paid such cheque, 
if crossed generally to a banker, and if crossed specially to 
the banker to whom it is crossed, or his agent for collection, 
being a banker, the banker paying the cheque, and (in case 
such cheque has come to the hands of the payee) the drawer 
thereof shall respectively be entitled to the same rights, and 
be placed in the same position in all respects, as they would 
respectively have been entitled to, and have been placed in, 
if the amount of the cheque had been paid to, and received 
by, the true owner thereof. 

8. 10.—- Any banker paying a cheque crossed generally, otherwise 
than to a banker, or a cheque crossed specially, otherwise 
than to the banker to whom the same shall be crossed, or 
his agent for collection, being a banker, shall be liable to 
the true owner of the cheque, for any loss he may sustain, 
owing to the cheque having been so paid. 
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S. 11. — ^Where a cheque is presented for payment, which does not, 
at the time of presentation, appear to be crossed, or to have 
had a crossing which has been obliterated, or to have been 
added to, or altered otherwise than as authorized by this 
Act, a banker paying the cheque, in good faith, and without 
negligence, shall not be responsible, or incur any liability, 
nor shall the payment be questioned, by reason of the 
cheque having been crossed, or of the crossing having been 
obliterated, or having been added to, or altered, otherwise 
than as authorized by this Act, and of payment being made 
otherwise than to a banker, or the banker to whom the 
cheque is, or was, crossed, or to his agent for collection, 
being a banker, as the case may be. 

8. 12. — A person taking a cheque, crossed generally or specially, 
bearing in either case the words, '*not negotiable," shall not 
have, and shall not be capable of giving a better title to the 
cheque than that which the person from whom he took it 
had. 

But a banker who has, in good faith, and without negli- 
gence, received payment for a customer of a cheque crossed 
generally, or specially, to himself, shall not, in case the title 
to the cheque proves defective, incur any liability to the 
true owner of the cheque, by reason only of having received 
such payment. 



FACTORS ACT, 
6 Geo. IV., c. 94. 

I. — From, and after, the passing of this Act, any person or persons 
intrusted for the purpose of consignment, or of sale, with 
any goods, wares, or merchandises, and who shall have 
shipped such goods, wares, or merchandise, in his, her, or 
their own name, or names, and any person, or persons, in 
whose name, or names, any goods, wares, or merchandise, 
shall be shipped by any other person, or persons, shall be 
deemed and taken to be true owner, or owners thereof, so 
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far as to entitle the consignee, or oonsignees, of snoh goods^ 
wares, or merchandise to a lien thereon, in respect of any 
money or negotiable security, or secnrities, advanced or 
given by such consignee, or consignees, to or for the use of 
the person, or persons, in whose name, or names, stlch goods, 
wares, or merchandise shall be shipped, or in respect of any 
money or negotiable security, or securities, received by him, 
her, or them, to the use of such consignde, or eonsignees, ija 
the like manner, to all intents and purposes, as if such 
person, or persons, was, or were, the true owner, or owners, 
of the same, provided, &o 
n. — And be it further enacted, that any person, or perso&s, 
intrusted with, and in possession of, any bill of lading, 
India warrant, dock warrant, warehouse keeper's certificate, 
wharfinger's certificate, warrant or order for delivery of 
goods, shall be deemed and taken to be the true owner, or 
owners, of the goods, wares, and merchandise, described 
and mentioned in the said several documents hereinbefbr^ 
stated respectively, or either of them, so far as to Vaii4ify 
to any contract or agreement thereafter to be made &t 
entered into by such person, or persons, so intrusted, ^Ad 
in possession as aforesaid, with any person, or persons, body, 
or bodies, politic, or corporate, for the sale or disposition of 
the said goods, Ac, or any part thereof, or for the deposit 
or pledge thereof, or any part thereof, as a security for any 
money or negotiable instrument, or instruments, advanced 
or given by such person, or persons, body, or bodies^ 
politic or corporate, upon the faith of such several 
documents, or either of them, provided, <fec. 

5. 3. — ^Provides that no person is to acquire a security upon goods 

in the hands of an agent for an antecedent debt, beyond the 
amount of the agent's interest in such goods. 

6. 5. — ^Provides that persons may accept and take goods, <fec., in 

pledge from known agents, but in such a case shall acquire 
no further interest than was possessed by such agent at th» 
time of snoh pledge. 



APPBNDIX. 217 

S. 6. — Provides for the right of the true owner to follow his goods 
while in the hands of his agent, Ac, in case of bankruptcy, 
or to recover them from a third person, upon paying his 
advances received upon them ; and in case of the bankruptcy 
of the factor, the owner of goods so pledged and redeemed 
shall be held to have discharged pro tanto the debt due. 

N.B. — ^This Act was amended by 40 and 41 Vict., o. 89, as to some 

of its provisions. 



ACT TO AMEND THE LAW RELATING TO 

BILLS OF LADING. 

18 and 19 Vict., c. 11 1. 

Whereas by the custom of merchants a bill of lading of goods 
being transferable by endorsement the property in the goods may 
thereby pass to the endorsee, but nevertheless all rights in respect 
of the contract contained in the bill of lading continue in the 
original shipper or owner, and it is expedient that such rights should 
pass with the property : and whereas it frequently happens that 
the goods in respect of which bills of lading purport to be signed 
have not been laden on board, and it is proper that such bills of 
lading in the hands of a bond-fide holder for value should not be 
questioned by the master or other person signing the same, on the 
grounds of the goods not having been laden as aforesaid. Be it 
therefore enacted (Src, as follows : ~ 

1. Every consignee of goods named in a bill of lading, and every 

endorsee of a bill of lading to whom the property in the 
goods therein mentioned shall pass, upon or by reason of 
such consignment or endorsement, shall have transferred to 
and vested in him all rights of suit, and be subject to the 
same liabilities in respect of such goods, as if the contract 
contained in the bill of lading had been made with himself. 

2. Nothing herein contained shall prejudice or affect any right of 

stoppage in transitu or any right to claim freight against the 
original shipper, or owner, or any liability of the consignee 
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or endorsee, by reaaon, or in conaeqaenoe of his being enoh 
consignee, or endorsee, or of his receipt of the goods by 
reason, or in consequence, of such consignment or endorse- 
ment. 
3. Every bill of lading in the hands of a consignee, or endorsee, 
for valuable consideration representing goods to have been 
shipped on board a vessel, shall be conclusive evidence of 
such shipment as against the master, or other person, sign- 
ing the same, notwithstanding that such goods, or some 
part thereof, may not have been so shipped, unless such 
holder of the bill of lading shall have had actual notice at 
the time of receiving the same, that the goods had not in 
fact been laden on board : Provided that the master, or 
other person so signing, may exonerate himself in respect 
of such misrepresentation by showing that it was caused 
without default on his part, and wholly by the fraud of the 
shipper, or of the holder, or some person under whom the 
holder claims. . 



ACT FOR REGULATING INSURANCE UPON 

LIVES. 
14 Geo. IV., c. 48. 

Whereas it hath been found by experience, that the making 
insurances on lives, and other events, wherein the assured shall 
have no interest, hath introduced a mischievous kind of gaming ; 
for remedy whereof, be it enacted by the King's most excellent 
Majesty, &c., that from and after the passing of this Act, no 
insurance shall be made by any person, or persons, bodies politic 
or corporate, on the life, or lives, of any person, or persons, or on 
any other event, or events, whatsoever, wherein the person, or 
persons, for whose use, benefit, or on whose account, such policy, 
or policies, shall be made, shall have no interest, or by way of 
gaming, or wagering ; and that every assurance made contrary to 
the true intent and meaning hereof, shall be null and void, to all 
intents and purposes whatsoever. 
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2. — And be it farther enacted, that it shall not be lawful to make 
any policy, or policies, on the life, or lives, of any person, or 
persons, or other event, or events, without inserting in such 
policy, or policies, the person, or persons' name, or names^ 
interested therein, as for whose use, benefit, or on whose 
account such policy is so made, or underwrote. 

3. — And be it further enacted, that in all cases whero the insured 
hath interest in such life, or lives, event, or events, no 
greater sum shall be recovered, or received, from the 
insurer, or insurers, than the amount, or value, of the 
interest of the insured in such life, or other event, or events. 

4. — Provided always that nothing herein contained shall extend, 
or be construed to extend, to insurances hond-fidet made 
by any person, or persons, on ships, goods, and merchan- 
dises; but every such insurance shall be as valid and 
effectual in the law as if this Act had not been passed. 



BILLS OF EXCHANGE ACT, 1882. 

This act provides that a bill of Exchange shall not be invalid, 
when not dated, when it does not specify the value given, or that 
any value has been given therefor. Nor when the place where it 
is drawn or payable is not specified. 

S. 8. — When a bill contains words prohibiting transfer, or indica- 
ting an intention that it should not be transferable, it is 
valid as between the parties thereto, but is not negotiable. 
A negotiable bill may be payable either to order or bearer. 
A bill is payable to bearer which is expressed to be so 
payable, or on which the last or only endorsement is in 
blank. A bill is payable to order which is expressed to be 
so payable, or which is expressed to be to a particular 
person, and does not contain words prohibiting transfer, or 
indicating an intention that it should not be transferable. 
Where a bill, either originally or by endorsement, is 
expressed to be payable to the order of a specified person, 
and not to him or his order, it it nevertheless payable to 
him or his order at his option. 
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FORM OF PROTEST WHICH MAY BE USED 
WHEN NO NOTARY CAN BE OBTAINED. 

Enow all men by these presents, that I, A. B. (householder), of 
, in the connty of , in the United Kingdom, at the reqnaet 



of G. D., there being no notary pablic available, did, on the- 



day of 188 — , at , demand payment, or acceptance, of the bill 

of exchange, hereafter written from E. F., to which demand he 
made answer. (State answer). Wherefore, I now, in the 
presence of G. H. and J. K., do protest the said bill. 

Signed, A. B. 

J. K. J w™«««- 

N.B.— The bill itself should be annexed, or the copy of the bill, and 
all that is written thereon should be underwritten. 
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ALFRED JUBB, PRINTER, HUDDERSFIELD. 
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